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We shall have a new column, begin- 
ning in the January issue, by the well- 
known tax expert, Robert S. Holzman. 
He has selected the title ““Tax Classics,” 
which is prophetic of the column’s pur- 
pose. Cases like Gregory, Clifford, Dob- 
son, Lusthaus and many others are 
classics of tax law. Rationalization of 
recently decided cases to the principles 
of the classics is extremely useful both 
to the expert tax man and the not-so- 
expert. Readers will remember Mr. 
Holzman for his many articles that 
have appeared here in the last few 
years. One of his best, and the latest, 
was “What’s New in 102?” in Feb- a 2 
ruary, 1947. “Tax Classics” in the next Washington Editor 
ck ek & * Lyman L. Long 
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George T. Altman 
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issue—watch for it. 
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responsibility is not assumed for the contents of the articles or for the opinions expressed 
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Our Cover 


This month we feature the Report of the 
Special Tax Study Committee to the House 
Committee on Ways and Means (page 1029), 
and we used this picture of its chairman, 
Roswell Magill, New York attorney and 
formerly Under Secretary of the Treasury. 


Tax Plans 


This is open season for tax plans. Ap- 
parently they are going to winter in Wash- 
ington. But we can’t learn whether or not 
the President is polishing and cleaning old 
Betsy, and loading her with veto-shot. It 
is rumored that he only winged that Knut- 
son mallard the last time and that it is likely 
to show up soon after November 17, just 
when he wants everybody’s attention con- 
centrated on the Marshall Plan (not a tax 
plan). 


The tax plan of the Committee for Eco- 
nomic Development asks for a reduction in 
the individual income tax rates from nine- 
teen per cent to 15.25 per cent on the first 
one thousand dollars and a rate of 16.8 per 
cent on the second thousand. It also favors, 
as does nearly every other plan (except that 
of the California State Chamber of Com- 
merce), the splitting of incomes between 
husband and wife, and the elimination of 
the tax on travel tickets and communica- 
tions. This plan calls for a total reduction 
in the revenue from federal taxes of $6 
billion, promising that in spite of this deep 
cut $3 b‘llion can be used to reduce the 
debt. The long-range part of the plan sug- 
gests a drop in the first rate applied to in- 
dividual incomes to 11.5 per cent and an 
eventual budget of $33 billion, of which $3 
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billion can be earmarked for application to 
the reduction of the debt. The corporation 
rate eventually would drop to thirty per cent. 


The National Committee on Housing is 
reported readying a plan to liberalize in- 
come tax allowances to stimulate building. 


The Commerce Department has a com 
mittee, headed by Ross Stewart of Houston, 
which has been studying the tax situation 
in the interests of business. It recommends 
the adoption of the community property tax 
return for the entire country and the reduce 
tion in the “duplication taxes” on corpora: 
tion incomes, etc. 


The Merrill Foundation for the Advance 
ment of Financial Knowledge, a new or 
ganization founded by Charles Merrill, 
announces as its first project a study of the 
effects of taxes on business. Donald K 
Smith, dean of the Harvard Business School, 
will undertake the study: “Taxes have be 
come a major consideration in any business 
decision. Facts should be substituted for 
opinions in this field.” 


A new Federal Tax Lawyers Committeé, 
under the chairmanship of Samuel J. Foosanet 


is working on a plan to submit to Congress 


(page 1091). 


While Congress was in recess, no less thai 
seven committees were preparing plans for 
the revision of the federal tax system for 
presentation to Congress upon its returm 
Those committees were the House Ways 
and Means Committee, the House Appro 
priations Committee, the Joint Committee 
on Internal Revenue, the House Small Busi 
ness Committee, the Senate Small Business 
Committee, the Senate Expenditures Com- 
mittee and the Senate Finance Committee. 


The Committee on Un-American Activi- 
ties and the War Investigating Committee 
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would not share the spotlight with these 
lesser but none the less important ones. 
Congress cannot be heard to complain, then, 
upon its return, that there is a dearth of tax 
advice. 


All seem to agree that tax reduction should 
be given, but as to whom and in what 
amount, there is wide disagreement. Most 
plans make provision for the splitting of in- 
comes between husband and wife. Matthew 
Woll does not agree, however, for in his 
dissent to the Magill Report he points out 
the inequity of not granting some kind of 
backdoor tax reduction to single people. All 
state that there is double taxation of income 
through the taxing of dividends of cor- 
porations whose income has already been 
taxed, but none has pointed to any section 
in the law prohibiting taxing twice. The 
only restriction is that the incidence of the 


itax must be applied uniformly within a class. 


While not strictly in the tax plan category, 
studies of the Treasury Department are at 


least on the same plane of interest. The 
Technical Staff of the Treasury Department 
has completed reports on family income, the 
corporate postwar tax structure, excise taxes 
on communications, federal excise taxes, 
small business loss offset, farm cooperatives, 
estate and gift tax integration and federal- 
state tax coordination. 


The following studies are proceeding, and 
release is expected shortly: level and struc- 
ture of the individual income tax exemptions, 
pensions and annuities, intercorporate prob- 
lems, earned income credit, excise taxes on 
transportation and property, and extension 
of the social security coverage. 


Also contemplated are studies of capital 
gains and losses; depreciation; excise taxes 
on tobacco, liquor and household appliances ; 
excise taxes on amusements, radios, phono- 
graphs, etc.; averaging; exempt corporations 
and cooperatives; excise tax discrimination 
between imported and domestic goods; 
American corporations doing business abroad. 


Acme Photo 


Representative Harold Knutson (left), the chairman of the House Ways and Means 

Committee, confers with George Schoeneman (center), Commissioner of Internal Revenue, 

and Under Secretary of the Treasury Archibald L. M. Wiggins (right), the first witnesses 
before the committee as it opened hearings on a new tax bill on November 4. 
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Two interesting ideas contained in the 
studies are the credit for life insurance 
premiums and other forms of savings, and 
the analysis of averaging. 


There can be little doubt that the in- 
surance companies would be glad to see 
such a provision in the income tax law be- 
cause of the stimulus it would give to the 
sales of life insurance and annuities. The 
sale of the “E” bonds would probably be 
accelerated, too. 


Averaging has been discussed in the academic 
circles of tax men for many years. One 
form of averaging is the present carry-for- 
wards and carry-backs that are afforded 
mostly to businesses. Secretary Snyder 
touched upon this subject last May, when 
he appeared before the Ways and Means 
Committee. He had in mind offering this 
method of averaging to individuals. In 
some years, he said, an individual’s losses 
might be so great that he does not get the 
benefit of his allowable exemptions, and 
averaging might result in the risking of 
more venture capital. The obstacle to over- 
come at the outset is the length of the period 
over which the averaging should take place. 
Another obstacle, which he didn’t mention, 
is that very few individuals except those 
with higher-bracket incomes, keep any sort 
of books, which are a necessity to satisfy 
any examining agent of the taxpayer’s losses 
and averaging methods. 


At this early date the Treasury Depart- 
ment has not come forward with a plan of 
its own, and from all of the above-mentioned 
studies, it is still too early to tell which way 
the Treasury wind will blow. Thomas J. 
Lynch, Acting General Counsel of the 
Treasury Department, outlined before the 
American Bar Association in Cleveland, re- 
cently, some of the ideas that have been 
currently tossed about by his department. 
Corporations are at least sure that con- 
sideration will be given to the so-called 
double taxation features. Mr. Lynch sug- 
gests that one of three methods may miti- 
gate the present situation: (1) Eliminate the 
corporation income tax and treat the stock- 
holders as partners are treated, allocating to 
each his share of the corporate profits, re- 
gardless of whether or not the profits are 
distributed. (2) Continue the present cor- 
poration and individual income taxes, and 


permit individual stockholders a credit for 
dividends received (the Magill suggestion), 
(3) Continue the present system, but allow 
the corporation the credit for dividends paid, 


Running through all these plans is a pat. 
tern that is inescapable to the eye of the 
impartial observer: each plan is so con- 
cerned with obtaining tax reduction for its 
own group or sponsors that it endangers its 
success by its very disregard for tax reduc- 
tion for other groups not directly connected 
with its sponsors. The vigor with which 
these groups press their own demands brings 
about the defeat of their objectives. Tax 
reduction to the satisfaction of all groups 
would be no taxes at all. 


This reminds us of a fable. 
were two brothers. Each owned a fine 
saddle horse. A very rich uncle died, leay- 
ing his estate to one of the two brothers— 
the one who, in a race between their respec- 
tive horses, owned the losing horse. The 
course of the race was mapped, and the date 
for the race set. The pistol signaled the 
start, but neither brother moved. Remem- 
bering the terms of the bequest, each was 
determined that he should lose the race. 
They sat on their horses nearly the entire 
day, neither wanting to advance beyond the 
other. Finally they decided that nothing 
could be determined this way, and called a 
soothsayer from the crowd which had gathered 
to see this strange race. The soothsayer 
told them to exchange horses, and im- 
mediately the race began. The soothsayer’s 
advice, whispered into the ears of the pro- 
ponents of tax plans, might bring somebody ff 
a reduction since nobody is willing to allow 
another to succeed, to the detriment of the 
first planner. 


Once there 


Successor to Hamel 


The appointment of Henry J. Merry to | 
succeed Charles D. Hamel as chairman of 
the Excess Profits Tax Council, was an- } 
nounced on October 31 by George J. 
Schoeneman, Commissioner of Internal Rev- 
enue. Mr. Merry, a charter member of the 
council since its organization, brings to the 
chairmanship a wide experience both in the J 
internal revenue service and in private } 
practice. 


[The End] 
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fhe FULL TEXT of the majority report of Special 
Tax Study Committee begins on the following page. 








INTRODUCTION * 


"THE SPECIAL Tax Study Committee 
was appointed by the Committee on 
Ways and Means, pursuant to House 
Resolutions 293 and 297. At its organiza- 
tion meeting in June, 1947, Chairman 
Harold Knutson and Congressman Robert 
L. Doughton stated that the Committee 
on Ways and Means had undertaken work 
on a general revision of the Internal 
Revenue Code and desired to have the 
benefit of the experience of the members 
of the Special Tax Study Committee with 
practical tax problems. The Chairman 
outlined for the Committee a number of 
problems with which the Committee on 
Ways and Means would necessarily be con- 
cerned. The Committee on Ways and 
Means has proceeded during the past several 
months with hearings and studies looking 
toward a general revision of the Internal 
Revenue Code and we understand that such 
hearings are to continue during the fall. 


No general revision of the Internal 
Revenue Code has been made since 1942. 
Meantime, due to the unprecedented re- 
quirements of World War II and the uneasy 
peace that has followed it, tax rates were 
increased severely all along the line, and 
these increases have been largely maintained 
to this day. Consequently, inequities and 
injustices in the tax system strike our citi- 
zens and our economy more severely than ever 
before. Were it not for the full employ- 
ment and great national prosperity of these 
present years, our tax burden might have 
braked the economy to a stop. 


The Special Tax Study Committee has 
concerned itself primarily 
structural improvements in the tax system. 
We have purposely refrained from making 
specific recommendations on such major 
items of fiscal policy as the rates and 
exemptions of the federal income tax. Such 
matters are the primary concern of the 
Ways and Means Committee. 
that, as a citizens’ advisory committee, we 
can render more useful service by making 
recommendations on inequities in the struc- 
ture of the law that we have observed 
in Our everyday experience. 
in all cases is to improve the operation 
of the tax structure and 


manifest inequities in it. Since the tax 





* Mr. Woll was unable to attend the meet- 
ings of the committee, and does not concur in 
the report. 


1030 




















































Fund 


The 
taxatic 
burden is so heavy, it is particularly raised 
important that like incomes shall bear a 4 St! 
like burden; that no taxpayer and no kind §eXP&" 
of income shall be discriminated against, gthe t 
Moreover, our premise has been that the !here 
tax system should be adjusted so that ourpthe “ 
economy can function actively and effi-§—— 
ciently; so that men will be encouraged 
to work and to produce; and so that 
business transactions will not be prevented 
by tax road blocks. 
We have devoted special study and 
attention to a series of major amendments} 
that need to be made at once. Theref 
are a great many others that should be 
attended to as well, but which do not 
affect so many taxpayers or do not affect jj 
them so vitally. Our recommendations 


result not only from the work and study 
of the Special Committee members but f 
also from a great deal of helpful material } 
and suggestions given to the Committee 
both in writing and orally by a large number 
of people concerned with taxes and tax 
revision. We are grateful for this help; 
and for the generous assistance of members 
of the Committee on Ways and Means, 
its staff, and the staff of the Joint Com- 
mittee on Internal Revenue Taxation. 





The primary consideration in making our 7 
recommendations has been the effect on § fore 
the welfare and economic prosperity of} just 
the country as a whole and the maintenance §} hav 
and development of our American system } [nd; 
of private enterprise for the welfare of all } thar 
the people. These reasons are not always § Coll 
expressed, but they are implicit in our con- } hay. 

with major Clusions and recommendations, 9 fede 

We hope that a substantial part of our | of ' 
recommendations can be enacted in 1948. § 0 
This country has been most fortunate not § the 
to be physically devastated by the war. frot 
We have, therefore, been able to and have § 5 
had to produce goods for a good part § 8° 

We believe of the rest of the world. That condition [ the 
will not continue indefinitely. Our enter- is 
prise system has functioned with outstand- ¥ in 
ing success. In order that we may f tax 
maintain and preserve the civilization for } tur 

The purpose which we have fought and poured out our § ho 
wealth, we should act promptly to putB be 

to eliminate our fiscal house in the best shape we can. § an 
We citizens must carry heavy tax burdens, § he 

but we can carry them, if we will use} of 

our good sense to adjust the loads asf rat 

fairly and as justly as we know how. be 

December, 1947 © TAX ES—The Tax Magazine § Re 





Fundamental Questions 


The first question in any study of federal 
taxation is: how much money must be 








brought down in the future to $20 billions 
or $25 billions or even $30 billions, the burden 
of federal taxation can be materially lightened. 


The next great questions of tax policy 








ticularly vet? a ee are: (1) what forms of taxes should be 
bear a #4 wady ot ie tee Sone nae Seton employed, and (2) what should the rates 
no kind expenditures, both of which are beyond a cE AD be? 
against, gthe terms of reference to our Committee. ees . 
that the @ Pheretore, we leave the question with only The principal components of the federal 
hat our the comment that, if expenditures can be tax system at present are the following: 
* = 
maul 1947 Percent 
so that} (Millions) of total 
evented tte og oe ee Ee ere $19,629 51.8 
Corporation income and profits taxes ........... 9,678 25.6§ 
dy and suid 77.4 
vineanal Excises settee ett eee teense eteeeeweneeee ees 7,269 19.2 
There} ere tee, 779 2.1 
ould bell CE cig he Ngee cha oeNhekadnemeenan es 494 1.3 
do Sag 
oa 7 0 i 
adatiem In 1939, the principal components were the same, but their relative importance 
d study § ¥5 different: 
ers teal 1939 Percent 
material a ; (Millions) of total 
mnie t ° Individual yp ohthincedioas at RO | ee $ 1,029 21.7) 
aa Corporation income and profits taxes ............ 1,277 26.95 
and tax i. 48.6 
is help: Excises Dict 9 cih rnin xP hale cul Mires me Rem 1,755 37.0 
tiie I 5 ON ee ag nelle Ae wuia 5 361 7.6 
Mess ES sh Virb ida cue ha ee ble eaicke tee cat 319 6.7 
it Com- ag 
ion. $4,741 100 
king our Total federal tax collections are, there- The productivity of income taxes de- 
ffect on} fore, nearly eight times what they were pends, of course, upon the volume of income 
erity of} just before the war. Excise tax collections passing through the tax mill. If the volume 
atenance have increased a little over four times. .js diminished by a decline in national 
ar taggers Neg oe are 1939. employment and business activity, as was 
t always J i My cca MP geal taxes - agp or ee ated 
our con- f have risen from less than half of the total ee vee Cee: ve yy Rong _ 
prey . country and other countries have felt it 
ederal revenue to more than three-quarters : : 
, i de tobe: onl anal h declined in ‘'° be wise fiscal policy not to keep too 
t of our f° he ee h tax basket, but 
in 1948. 4 importance correspondingly. In other words, ™#@"Y ©88sS 17 aa : 
nate not § there has been a striking shift of emphasis to insure the strength of the tax system 
he war. ¥ ‘tom excises to the individual income tax, 2S @ Whole by providing a strong group 
nd have | 28 the great revenue reliance of the federal Of excise taxes. People ~~ = buying 
od part § Sovernment. Most of our recommendations, tobacco, liquor, and gasoline in good times 
condition & therefore, have to do with the income tax. and a ; Excise swoon agg sales of 9 
; , ‘ commodities are relatively easy to collect. 
2 wae F There is ardent demand for reductions The citizen himself determines the amount 
utstan in both kinds of taxes. Both kinds of f a oe h 
ve may § taxes could be reduced if federal expendi- ° taxes he pays oe [ao 
tion for § tures were materially cut down. Suppose, = If he doesn’t drink much, if he 
out our § however, that nearly as much money must doesn t smoke much, the federal levies don’t 
to put # be raised in 1949 as was required in 1948; Seriously bother him. 
Aad _ that only a few billions of dollars can 
urdens, § be used for tax reduction. Should some . 
will use of the excise taxes be eliminated and their Excise Taxes 
joads asf rates reduced, or should income tax rates The present federal excise system is a 
v. be reduced ? blend of a variety of purposes. The revenue 
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purpose is naturally predominant. But _ protectionism, as in the case of the tax 
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mixed with it are regulatory taxes, police on colored oleomargarine. A working § result 
measures in the interest of public health classification of the federal excises and the J made 
and public safety, and in a few instances, yield in 1947 is as follows: Wi 
Millions have 
1. Liquor and Alcoholic Products ................. $2,475 to a ¢ 
2. Tebacco and Tobacco Products..................- 1,238 heavi 
3. Manufacturers’ Excises climb 
I oo ig ght tare alelsin aads ohare eae $434 a stulti 
Automotive (automobiles, trucks, tires, tubes, B term 
a ee ak rer en anee 541 y count 
Other Manufacturers’ Excises .......... 450 : that | 
were 1,425 gin ot 
Oe Sa we letit nies eee 514 build 
5. Transportation and Communication ..... 954 the 1 
6. Admissions and Dues ...... 0.2.6 -5.0.05: 480 carlo 
Fe TI 3 sch ganesh eiaeks sas vive whgenn 197 j who 
B doin; 
UM Bo oe eo ersten aoe Cree eto ti a hears $7,283 tax 
exam 


In the opinion of our Committee, excise 
taxes should continue to form an important 
part of the federal revenue system. A case 
can certainly be made for strengthening 
the excise tax structure so that, in less 
prosperous times than these, the federal 
government will still have adequate sources 
of revenue. Moreover, since the war in- 
creases in income tax revenue were far 
greater than the war increases in excise 
tax revenue, income taxpayers may reason- 
ably ask that the process be reversed now, 
and individual income taxes be lowered first. 


If federal expenditures remain high, the 
retention of a broad system of excises will 
be necessary if the way is to be opened 
for income tax relief on a scale appropriate 
to a continued vigorous functioning of our 


work for the government more than three } to c 





months out of the year. extre 

For many members of the income-tax- At 
paying group, now about 48.5 mill'ons of § t* 
people, the picture is worse than that. Af 't ™ 
young man starting out in life with no muc 
dependents and an income of $2,000 per both 
year must pay the federal government $247 § dow 
of it. He works for the government the 
one-eighth of his time. He makes his way perh 
up the ladder to $5,000 and marries; his § '"°' 
federal income tax is $694. He is now little 
working for the government about one- § 4%! 
seventh of his time. After he has two§ St! 
children, the tax is still $484. pee 



















Suppose he is industrious and successful. f that 
His salary goes up to $10,000. The govern- § pis 
ment takes $1,577 of it. If he can increase 



















apie ta At the same time, the inequities his earnings to $25,000, the government's A 
in particular excises po‘nted out in the hearings share is $7,163. In other words, although sub: 
should certainly be eliminated. We under- i Sesienaniaall his gross income $15,000 he @ SUP 
stand the Committee staff has that work well pars keep only $9,414 of it. He works for for 
in hand and we urge its prompt completion. the government not one-eighth or one-§ near 
seventh but nearly one-third of his time. we 

Individual Income Tax The man with $50,000 net income pays § hig! 
The next great problem is the income @bout half of what he makes to the § is ‘ 
tax rates and exemptions. Income tax rates %0Vernment and the man with $100,000 § por 
have been raised to heights well beyond "et income about two-thirds. Moreover, § add 
: : the man with $50,000 net income has only f cap 
es ae poral y tage $9,410 more to spend than the man with § mai 
federal taxes today than would have been a poo pe $11. Mage - 
thought possible ten or twenty years ago. free money than if he were receiving $50,000. F cor 
Total taxes, local, state and federal, are , ve 
estimated to amount to the staggering Our businesses are managed by men with a 
annual total of $50 billions. This means incomes of these amounts. Our country i 
that, if taxes were evenly spread (which, kas grown great by the chances we have mig 
of course, they are not), every working offered to every country boy and working 
man would owe the government $800 per man to build himself up by his industry f 
year. At $10 per day, he would have to and thrift to as good a position as his § wil 
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the tax 
working 
and the 


capabilities justify. Our great productivity 
results from the work of men who have 
made their own ways to the top. 






With the present scale of tax rates, we 
have put the brakes on men’s incentives 
to a dangerous degree by piling heavier and 
heavier burdens on them as they try to 
climb up the ladder. Not only is this 

Sstultifving to the kind of dynamic long- 
term growth that has characterized this 
country in the past, but—to the extent 
| that it impedes production—it is an element 
in our inflationary pressures today. The 
builder who doesn’t build the extra house, 
the farmer who doesn’t market the extra 
carload of cattle or grain, the wage-earner 
who doesn’t put in the extra day, because 
N doing so would put in him in a higher 
tax bracket and multiply his tax, afford 
examples of how a tax program adopted 
to control inflation may, when carried to 
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sme-tax- | Another trouble with the federal income 
ions of f tax system is that it is so designed that 
that, A pit makes thrift difficult. Men cannot save 
with no | much money when taxes and prices are 
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ent $247 down the income scale. At one end of 
ernment § the scale, the white-collar man (except 
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ut one-§ Paying the rent and other expenses and 
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} man starting out on his career is prevented 

| from building up the nest-egg of savings 
cessful. § that will enable him to start a business of 
| Bovern- § his own. 
ese At the other end of the scale, men of 
although | substantial means, who in the past have 
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estes te for starting new enterprises and expanding 
or one- § &X!Sting ones, find little or no margin of 
‘s time. @ S2¥ing left for this essential role after paying 
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loreover, § additional funds through offerings of share 
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310 more § consequent increase of debt. Yet many 
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nen with § {oT example, because of heavy increases 
country | ' the cost of inventories, and badly need 
we bent additional equity money, which is largely 
working unavailable today. 
industry Assuming that the budgetary situation 
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income taxes, the question remains, How 
shall this be done? As we stated earlier, 
the question of rates and exemptions is 
one that is the primary concern of the 
Committee on Ways and Means and one 
that will ultimately be decided by the 
Congress. It is, of course, desirable that 
all taxpayers should share in any tax relief. 
It is also important that the rate schedules 
should be readjusted so as to encourage 
productive activity. 


Several approaches, or a combination 
of them, are possible. For the information 
of the Committee, we list the more impor- 
tant ones that have been proposed in the 
past year: 


(1) A_ percentage reduction: This is 
similar to the present 5% flat reduction 
in tax. Either an “across-the-board” cut 
can be made, or the percentage may vary 
as we go up the income scale. ' The present 
5% flat reduction in tax decreases the yield 
by slightly less than $1 billion. This can 
be used as a guide in estimating the effect 
of various percentage cuts. 


(2) A reduction in the initial rate of tax: 
The revenue loss from each percentage point 
reduction will vary with the national 
income payments and the amount of tax- 
able income. It can be estimated roughly 
at $600 to $800 million for each percentage 
point, at national income levels of $165 
billion to $190 billion. 


(3) An increase in exemptions: It was 
estimated during the hearings on H. R. 1 
last spring that an increase of $100 in 
exemptions would decrease the revenue by 
$1.6 billion at a national income payments 
level of $165. billion. 


(4) Surtax scale revision: A general re- 
vision of the surtax scale to achieve more 
moderate rates that will not interfere with 
individual incentives was advocated by 
many witnesses before the Committee last 
spring. It was also proposed that a fair 
measure of the rate scale should be that it 
would not require any taxpayer to pay more 
than half of his income to the federal 
government. According to Treasury esti- 
mates submitted at the hearings on H. R. 1 
last spring, the total surtax net income 
falling in the brackets above $100,000 was 
$1,023 million. The Treasury estimated 
that the present tax rates on this income 
would yield $877 million. If the maximum 
rate were 50% at $100,000 and above, the 
yield would be $511 million, so that the loss 
from incomes in these surtax brackets 
would be $366 million. 


1033 





If the present rates were revised so that 
the initial rate was the same as at present, 
19%, and rose gradually to 50% at $100,000 
and above, the reduction in revenue would 
be about $1.6 billion. If the surtax rates were 
revised so that the initial rate were 15%, 
rising to a maximum of 50% at $100,000 
and above, the loss in revenue would be 
about $4.2 billion. 


These estimates are based on the 
Treasury figures of last spring, and assume 
income payments of $166 billion, and tax- 
able income of $69.1 billion. 


Corporate Income Tax 


The present tax rate on corporation 
income is far above any rate imposed prior 
to the second World War. (This is equally 
true, of course, of the taxes on individual 
incomes.) We believe that there is good 
reason for seeking lower taxes on both 
corporate and individual incomes. It is 
not possible, with expenditures at a high 
level, to proceed simultaneously with a 
downward revision of both aspects of the 
income tax. Corporations have already 
received tax relief through the repeal of 
the excess profits tax, and through the two 
percentage point reduction in the surtax. 
Individual income taxes have had only a 
minor reduction from wartime levels. We 
are convinced, however, that after there 
has been substantial tax relief provided for 
individuals, similar treatment should be 
accorded to the corporate taxpayers. This is 
particularly important in the case of new cor- 
porations, and of rapidly growing companies. 


Number One Federal Tax Problem 


The federal government must impose very 
heavy taxes for a long time to come. The 


income tax will, no doubt, be the core of 
the system. Since income taxes will have 
to be heavy, we must use great care to see 
that they are spread as fairly as possible 
over the income producers in our popula. 
tion. If our economy is to survive and 
prosper, we must see to it that men are 
encouraged to work and produce, to turn 
out better goods at lower prices. Partic. 
ularly we must see to it that tax rates 
are not so high that a man has little of 
no incentive to work harder and produce more 


The American people now face two great 
challenges in the economic sphere, (1) the 
immediate and pressing challenge of avoid- 
ing inflation while playing our part in’ the 
rebuilding of a prosperous and peaceful 
world, and (2) the long-range challenge 
of demonstrating the capacity of the free 
enterprise system, in which we believe, to 
provide in ever-increasing abundance the 
good things of life to which we all aspire. 
Both these are to a very large extent 
problems of production—of enlisting the 
full energies of men and women in all walks 
of life in increasing the goods and services 
that people want. Thus we come back 
again to the question of incentives and of 
the degree to which they are being 
smothered and destroyed by a tax system 
which, instead of rewarding people in 
proportion to how much they strive and 
accomplish, punishes them with a grad- 
uated penalty that increases with their success. 


The rates of our tax system are badly 
in need of attention from this point of view. 
We recommend a reduction in individual 
income tax rates for all, with due regard 
for the cost of living of those in the lower 
income groups, and for the needs of the 
balance of the economy. The equitable 
adjustment of tax rates and exemptions 
is a No. 1 federal tax problem today. 


THE INCOME TAX 


Family Income 


A husband and wife may file for federal 
income tax purposes a single joint return; 
or they may each make a separate return. 
If they make separate returns, each must 
report his own income in his own return. 
The wife may not, for example, report part 
of her husband’s income. If the spouses 
each have incomes of any size, their total 
income taxes will normally be less if they 
file separate returns, since in this way they 
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each can make use of the lower rates at} 
the bottom of the surtax rate scale. 


A steadily increasing number of the 
States (originally Arizona, California, 
Idaho, Louisiana, Nevada, New Mexico, 
Texas and Washington; now Oklahoma, 
Oregon, Michigan, Nebraska, Pennsylvania 
and the Territory of Hawaii in addition), 
have adopted the community property 
system, under which income and property 
acquired after marriage is “community 
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property” of the two spouses, owned 
jointly, with the husband as manager. The 
details of the system and the rights of 
the parties differ in different states, but in 


all the legal result for federal tax purposes 
is that the wife is regarded as the owner 
of one-half of her husband’s earned income, 
and reports it on her individual tax return. 
This privilege is of great advantage to 
persons with substantial incomes. Thus 
a man with $50,00 earnings (surtax net 
income) pays $25,479 federal income tax 
if he is a resident of Ohio or Illinois; but 
if he is a resident of California or Penn- 
sylvania with the same income he and his 
wife together pay only $19,285, or $6,194 
less. If his net income is $5,000, the resi- 
dent of the community property state still 
pays $76 less than the resident of the other 
states. 


The fact that the legal rights of his 
wife under the state law may differ in 
the two cases does not seem to justify 
the significant differences in federal income 
taxes payable. There has come to be rather 
general agreement that spouses with similar 
incomes should pay similar federal taxes, 
no matter where they live. 


The Treasury has described the various 
possible methods for solving the problem; 
but has not definitely recommended any 
one of them for adoption: 6 


1. The mandatory filing of joint returns 
by all married couples; 


2. The taxing of all earned income to 
the earner and all community property 
income to the spouse exercising “manage- 
ment and control”; 


3. The “dual-rate-schedule plan” which 
would subject married persons filing 
separate returns to a surtax schedule with 
higher rates than those applicable to single 
persons and married persons filing joint 
returns; ‘ 


4. Authorization of marital partnership 
agreements, whereby a husband and wife 
can by agreement (irrevocable and publicly 
recorded) establish equal ownership in the 
gross income of both spouses derived from 
any one or more designated income sources 
(personal service income, property or money 
income, capital gains); 


5. Permission to spouses in all states 
to divide their combined incomes between 
themselves for the purpose of computing 
the federal income tax. The federal income 
tax of the two spouses is the sum of the 
taxes on the two halves of the income. 
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The last solution seems to us by all 
odds the best. It eliminates the legal and 
administrative problems which now arise 
from the many attempts to divide income 
between spouses. It further eliminates in 
the cases of residents of community prop- 
erty states, the need for determining 
whether the income arises from community 
property or separate property. It avoids 
the serious questions which would arise in 
the interpretation and construction of 
contracts between spouses. Most impor- 
tant, it puts the incomes of husbands and 
wives, wherever resident, on a like basis 
tor federal tax purposes. We strongly 
recommend it for adoption at this time. 


Family Trusts, Short-Term Trusts 


Income is generally taxable to the person 
who receives it. That should be the general 
rule, for, at present high rates, to tax 
income to one who does not receive it will 
injure him seriously and may ruin him. 
It is small comfort to the taxpayer that 
the income is paid to someone of his choice, 
for the tax cannot be paid out of the 
intangible satisfactions he may _ receive 
thereby. 


More than 20 years ago, in 1924, Congress 
singled out various exceptional situations 
in which it believed that trust income 
should be taxable to the settlor of the trust, 
although he did not receive it. The Supreme 
Court upheld the constitutionality of these 
sections. There is some likelihood that 
Congress designed these sections to be an 
exclusive catalog of the exceptional cases 
in which trust income would be taxed to 
the settlor, not to the beneficiary. Some 
years later, however, the Treasury pushed 
its lines much beyond the express provisions 
in the law, and convinced the conrts that, 
in many cases not defined in the statute, 
the income of a trust might be taxable 
to the settlor, though he did not receive 
the trust income and could not get it. In 
general, these were trusts for members of 
the settlor’s family and were created for a 
short period of 5-10 years. 


The Supreme Court decision that per- 
mitted such taxation recited three grounds 
for the tax: the short duration of the 
trust (five years); the fact that the settlor’s 
wife was beneficiary; and retention by the 
settlor of control over the corpus (he was 
trustee and remainderman). The Treasury 
has since tried to exploit each of the 
grounds the Supreme Court gave for its 
decision. The result has been a flood of 
litigation, great uncertainty as to how 
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the income of a family trust will be taxed, 
and in many cases serious hardship to 
settlors of such trusts. 


The Committee recommends that Con- 
gress return to the original plan and 
certainty of the statute, by providing 
specifically in what exceptional cases the 
income of a trust will be taxable to the 
settlor (rather than to the beneficiary who 
receives the income). To avoid further 
confusion, the law should expressly state 
that trust income is to be taxed only 
pursuant to the specific provisions of the 
trust sections of the Code, not according 
to the vague generalities of the definition 
of income. 


In addition to the cases now described 
in Sections 166 and 167, in which income 
is taxable to the settlor, we suggest the 
addition of the following: 


(1) Trusts in which the grantor retains 
the power to change the beneficiaries or 
the extent of their interests. 


(2) Trusts with a term of not more than 
5 years, after which the corpus is to revert 
to the settlor. 


The Ways and Means Committee and 
the Congress should consider whether other 
specific cases need to be covered; for 
example, trusts in which the settlor is 
named as trustee and trusts in which the 
settlor is given the power to borrow from 
the corpus. 


Averaging Personal Incomes 


We understand that the staffs both of 
the Committee on Ways and Means and 
of the Treasury have been studying the 
problem of the equitable taxation of 
irregular or fluctuating incomes received 
by individuals. The law now contains one 
provision, Section 107, designed to provide 
for the taxation over the period in which 
it was earned of compensation for services 
received in a single year. Section 107, 
however, has a comparatively limited ap- 
plication and there are other situations 
in which it seems an averaging of the income 
received in different taxable years should 
be permitted. There are many problems 
to be considered and solved, however, before 
provisions for averaging individual incomes 
can be formulated and adopted. Legislation 
on the subject must be deferred, therefore, 
until the studies by the Treasury and by 
the staff of the Committee have been 
completed. We believe, however, that the 
problem should have attention from the 
Committee on Ways and Means as soon as 
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the work now under way can be completed 
and presented to the Committee. 


Double Taxation 
of Dividend Income 


Under present law a corporation pays 
an income tax on its entire net income 
and, when it distributes its income as 
dividends, the stockholders are taxed on 
this income at the regular income tax rates, 
Dividends are the only kind of income 
which is taxed twice, not once. Since 
the continued prosperity of this country, 
in which we are all vitally interested, de- 
pends in large part upon the willingness 
of a’citizens to continue to make invest- } 
ments in corporate enterprise, it is} 
particularly unwise to subject the income 
from such investments to a heavier tax 
than any other income. 


EM eee = 


The Treasury has reported four principal 
methods whereby corporate double tax- 
ation could be mitigated or eliminated. 


1. Free the corporation from tax. Its 
shareholders will then report dividends 
received, or, in the alternative, they might 
be compelled to report their respective pro 
rata shares of the total income of the 
corporation in which they have invested, 


regardless of whether such income is 
distributed or not. 
2. Permit the corporation to deduct 


dividends, as it now deducts bond interest, [ 
in arriving at the corporate taxable income. § 


3. Allow the individual an appropriate [ 
credit or offset against his own tax, for 
the tax paid by the corporation with respect 
to his dividends. 


4. One variation of the third method is 
to treat the corporate tax as a tax on 
the shareholders which has been withheld } 
and paid by the corporation. 


We recommend the third method. It 
is the simplest in operation and is capable 
of producing reasonable equity. Moreover, 
it is in substance the method used in our f 
income tax system from 1913 to 1936. 


The plan might operate as follows: The } 
stockholder includes in his taxable income 
the amount of dividends actually received 
by him, and, after computing his tax, takes 
a credit on account of the tax paid by 
the corporation with respect to his 
dividends. This credit would be calculated 
by multiplying his dividends by the initial 
or lowest-bracket rate of the individual 
income tax (normal tax rate and surtax 
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rate combined). In order to avoid refunds, 
it should be provided that the credit should 
in no case be greater than the total tax 
due. This plan would not result in complete 
elimination of the double tax, but it would 
result in a great improvement. We recom- 
mend it for adoption, 


Taxation of Small Corporations 


At present, the combined normal tax and 
surtax rates On corporate net income are: 


21 per cent on the portion of taxable 
income up to $5,000 


23 per cent on the portion between $5,000 
and $20,000 
25 per cent on the portion 


$20,000 and $25,000 
53 per cent on the portion between 


$25,000 and $50,000 


If the net income is $50,000 or more, 
the combined normal tax and surtax rate 
applicable to the entire taxable income is 
38 per cent. 


between 


We need to foster and promote small 
business exterprise in this country, not 
to subject it to excessive tax rates. There- 
fore, we recommend that corporate net 
incomes under $50,000 be taxed at lower 
rates than corporate net incomes of greater 
amounts. 


The present arrangement for blending 
the tax on net incomes below $50,000 and 
above $50,000, whereby a rate of 53 per 
cent is applicable to the net income between 
$25,000 and $50,000, is defective. It should 
be changed to provide a better transition 
between the lowest rate (currently 21 per 
cent) and the standard corporation rate 
(currently 38 per cent). 


Tax-Exempt Organizations 


Over the past several years there has 
been much discussion concerning the tax- 
ation of several classes of organizations 
which are at present exempt from federal 
income taxes under Section 101. This is 
a large subject and specific recommenda- 
tions would be warranted only after long 
and exhaustive study. 


In view of the fact that the Committee 
on Ways and Means is about to hold 
hearings in which the arguments on both 
sides of this subject will be presented in 
great detail, our Committee believes that 
any recommendations should be postponed 
until after the hearings are completed. 
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Fluctuating Business Incomes 


Under present law, net operating losses 
sustained in any one year may be carried 
back and applied against the income of 
the two preceding years, and any balance 
not absorbed may be carried forward as 
a deduction from income of the two 
following years, 


Thus the present provisions allow exist- 
ing businesses a five-year span to “average 
out” fluctuations in income. However, new 
businesses, which we seek to encourage, 
have only a three-or four-year span, respec- 
tively, as to their first and second year 
operations. It is in the earlier years that 
operations are more likely to result in losses 
or in no income. The carry-back is 
ineffective as to later year losses if early 
years were not productive of income. 


We recommend, therefore, that the net 
operating loss carry-forward be extended 
from two to seven years and that the net 
operating loss carry-back be discontinued. 
The carry-back provisions are administra- 
tively difficult, since they result in reopen- 
ing or keeping open past tax years, so that 
tax liability cannot be finally determined 
and closed. 


Intercorporate Dividends 


Corporate income distributed by one 
corporation to another is currently subject 
to another income tax to the extent of 15 
per cent or more of such dividends. The 
law provides that, as a credit against net 
income, the corporation is allowed 85 per 
cent of the amount received as dividends 
but not in excess of 85 per cent of the 
adjusted net income. 


Corporations frequently must organize 
and do business through subsidiaries. State 
laws may require an enterprise owning 
real estate or doing business in the state 
to be incorporated there; or it may be 
essential that a risky new invention and 
the plant to produce it be segregated into 
a separate corporation. The tax laws should 
not discourage the natural development of 
business enterprises in this fashion. It is 
just as helpful for the growth of equity 
capital when corporations make such in- 
vestments as it is when individuals make 
them. Eventually, the fruits of intercorpo- 
rate investment flow out to individuals. 
Moreover, the limitation of the credit to 
corporations for dividends received to 85 
per cent is inconsistent with the general 
aim of eliminating the double taxation of 
corporate income. 
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We recommend therefore that corpora- 
tions be accorded a full deduction for 
dividends received from other corporations 
which have already been subjected to the 
federal income tax. 


Consolidated Corporate Returns 


We recommend the elimination of the 
2 per cent differential charged against cor- 
porations for the “privilege” of making a 
consolidated return. The principle of the 
consolidated return is now recognized both 
in accounting and law as essential to a 
correct statement of accounts; and as 
contributing both to simplicity of com- 
pliance and accuracy of the income return. 
The taxpayer gains in his management 
decisions, and the Treasury gains by having 
before it a statement which accurately 
reflects the income of the group. The tax 
laws should therefore encourage, not dis- 
courage by an additional tax, the use of 
consolidated accounts and returns. 


Taxation of Capital Gains 


Under present law, gains on capital assets 
held by individuals and corporations over 
six months are taxed at rates which do 
not exceed a maximum of 25 per cent. 
Losses on such assets are allowed only to 
the extent of capital gains, except that in 
the case of individuals, such losses may be 
offset against ordinary income to the extent 
of $1,000 each year. A five-year carry-over 
of unabsorbed capital losses is allowed. 


We recommend that the current maxi- 
mum 25 per cent rate and method of taxing 
capital gains be continued, subject to the 
following modifications: 


(1) Exempt from tax gain on the sale 
of the taxpayer’s personal residence, at 
least to the extent he reinvests the proceeds 
in another residence within, say, one year. 


(2) Enlarge the meaning of the phrase 
“sale or exchange” so that gains or losses 
on transactions which are not technically 
sales or exchanges but are such in substance 
will be treated as capital gains or losses, 
e. g., the surrender of an endowment policy 
for its cash value. 


(3) The present provisions do not, in 
our opinion, give equitable treatment to 
capital losses. We recommend that they 
be treated similarly to gains; i.e., allowed 
as deductions from ordinary income, pro- 
vided that the tax shall not be reduced by 
more than 25 per cent of such losses. 
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Section 102 


There have been some recent evidences 
of renewed activity by the Bureau jp 
scrutinizing corporation returns and ques- 
tioning the purposes back of the decision 
of the directors to retain corporate earnings 
instead of distributing them in dividends, 
For the past year, corporations have been 
required to file an explanation on their 


income tax returns, if they failed to dis-f 


tribute 70 per cent of their earnings. 


Many situations arise, especially in the 
cases of smaller enterprises, which require 
the retention of earnings for perfectly legiti- 
mate corporate purposes. Plant expansion 
and improvement, the development of addi- 


tional products, and provision for the re-} 
tirement of outstanding debt are obvious | 
cases for which directors will wish to pro- } 
vide. The financing of additional inventory, } 


and of accounts receivable, the development 
costs of new products, and the maintenance 
of needed reserves for various purposes are 
other common needs. 


So long as the general threat of the 
Section 102 penalty hangs over directors’ 
heads, they are likely to seek to avoid 
trouble by distributing more earnings than 
they honestly believe to be desirable. Yet 
it is clear that the best interests of the 
enterprise will not be served by such a 
policy. With individual surtaxes at their 
present heights, the natural sources of 
new venture capital, namely, individual 
stockholders, are largely dried up. 
corporation is to grow and advance, it 
must be permitted to reinvest substantial 
amounts of its own earnings in its own 
business. Small American businesses have 
grown great in just this fashion. 


The corporate directors are the 
judges of the company’s needs. 


for he does not have the intimate familiarity 
with the corporation’s business that its 
own directors have. 
a case where the Commissioner (and the 
revenue agent under him) should have the 
burden of showing that the decision of the 
directors is unreasonable and incorrect. A 
stockholder who seeks to compel the decla- 
ration of dividends must assume the burden 
of showing that the corporate earnings have 
been improperly retained. The Commis- 
sioner should occupy a similar position. 


To revise the revenue law in this way 
will not cause widespread evasion by per- 
sonal holding corporations or other closely 
held companies. Personal holding corpora- 
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tions are rigidly taxed under other provi- 
sions of the law. The income of any 


business corporation is subject to the gen- 


eral tax; and under our recommendation, 
the Commissioner can exact the penalty 
tax, if he can show that earnings have 
been improperly withheld to avoid or defeat 
the individual surtaxes. The penalty ought 
not to be imposed unless such facts can 
be shown. 


We, therefore, recommend that: 


(1) The Commissioner should have the 
burden of proving that profits have been 
unreasonably accumulated. 


(2) The tax should apply only to that 
part of the undistributed Section 102 net 
income which is unreasonably accumulated. 


(3) Dividends paid within 75 days after 
the close of its taxable year may, at the 
taxpayer’s election, be deducted in comput- 
ing Section 102 net income for such year. 


Annuities 


In the public interest as well as in the 
interest of the great number of citizens 
specifically affected, we urge revision of the 
present system of taxing annuity payments. 
In its place, we recommend a plan sub- 
stantially as follows: Each annual pay- 
ment received by an annuitant shall be 
divided into two parts, the one being 
principal and the other income. We propose 
that the element of principal be determined 
by dividing the total cost of the annuity 
by the annuitant’s life expectancy, as deter- 
mined by a specified mortality table. The 
principal element thus determined should 
be received tax free each year until the 
total consideration is recovered. The bal- 
ance of the payment should be treated as 
taxable income. 


Stock Purchase Plans 


One of the devices Successfully used in 
the past for making available to employees 
an interest in the business providing them 
employment was an option to purchase 
stock of the employer corporation. The 
plans took many forms, but essentially 
they resulted in the purchase of the stock 
at a price at or below market value when 
the option was granted. 


The Treasury has recently made em- 
ploye stock-option and stock-purchase plans 
largely impractical by two rulings, Treas- 
ury Decision 5507 and I. T. 3795. These 
rulings, which extend the decision of the 
Supreme Court in Commissioner v. Smith, 
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324 U. S. 177 (1945), hold that when an 
employee exercises an option to purchase 
stock from his employer corporation, he 
realizes taxable income on the date he 
receives the stock, to the extent of the 
difference between the then market value 
and the purchase price. The spread at the 
time the option is exercised is taxed as 
ordinary income, not as a capital gain. 
With the present surtax rates, the employee 
may have to sell a good part of the pur- 
chased stock to get the money to pay the 
income tax. Thus, the main purpose of 
the option plan—to enable the employee 
to become a part-owner of the business—is 
defeated in whole or in part. 


The Supreme Court’s Smith decision, 
although it does not go so far as the 
new Treasury fules, has greatly muddied 
the waters. To clarify the whole situation, 
Congress should adopt explicit statutory 
amendments to provide that: 


(1) An employee realizes no income from 
the purchase of stock or warrants from 
his employer or others, provided the pur- 
chase is effected or the option is granted 
at a price not substantially less than the 
fair market value of the stock. 


(2) If such stock is sold by the employee 
two years or more after the option is 
granted, the gain from the sale shall be 
treated as a long-term capital gain. 


(3) An employer is not entitled to a 
deduction for compensation paid, on ac- 
count of his employee’s purchase of stock 
under a_ stock-purchase or stock-option 
plan. 


(4) The tax basis of the stock purchased 
by an employee is its actual cost to him. 


Gain on Foreclosure Sale 


The Code should be amended to provide 
that no income is realized by a mortgagee 
by bidding all or part of the accumulated 
and unpaid interest, in addition to the 
principal, on a foreclosure sale. The deci- 
sion of the Supreme Court to the contrary 
in Helver'ng v. Midland Life Ins. Co., 300 
U. S. 216 (1937), seems to be in conflict 
with the later case of Nichols v. Com’r., 
141 F. (2d) 870 (C. C. A. 6th, 1944); and 
the resulting confusion should be resolved. 
Moreover, in these cases the mortgagee 
normally realizes not a gain, but a loss. 


Recovery of Bad Debt 


Section 22 (b) (12) provides for the 
exclusion from gross income of the recovery 
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of a debt charged off as bad, if the prior 
deduction did not result in a tax benefit. 
Recoveries are’ sometimes effected by the 
subsequent appreciation in value of security 
taken over in liquidation of the debt. The 
Code paragraph should be broadened to 
cover such a recovery as well. 


Exchanges 
in Corporate Reorganizations 


The revenue laws have contained since 
1924 a series of provisions designed to 
permit corporate mergers, consolidations 
and other designated forms of reorganiza- 
tion and readjustment of the corporate 
capital structure to be carried out without 
the recognition of gain or loss to the 
corporation or its stockholders except where 
money or other property besides the securi- 
ties of the reorganizing companies are in- 
volved. Specific provisions for the taxation 
of any gain realized in such cases are 
contained in the law. The basic reason for 
so-called “tax-free” reorganizations is that 
neither the stockholders nor the corporation 
have actually realized on their investments. 
Generally, new pieces of paper have merely 
been substituted for old. While the new 
securities may be currently worth more 
than the old ones cost, the holder still 
has his investment at risk, and has not 
realized cash upon it. 


The reorganization provisions have ena- 
bled the structure of business corporations 
to be adapted to their needs as they grew 
and developed. In an actively functioning 
economy, it is essential that provisions of 
the revenue laws should permit such changes 
to be made without undue cost. These 
sections of the statute have been carefully 
reviewed and perfected by the Congress and 
the Treasury on numerous occasions. From 
the beginning, the endeavor has been to 
write provisions which would completely 
and specifically express the conditions, re- 
quirements and consequences of: valid re- 
organizations. Thousands of reorganizations 
have been carried out in reliance upon the 
language of these sections. 


In the past 15 years, the Supreme Court 
and lower courts have undertaken through 
interpretation to add by judicial fiat a 
number of requirements to this part of the 
law. In a number of cases, it is quite clear 
that the Congress did not intend to enact 
any such qualifications, but rather intended 
the statutory language to be literally applied. 
Thus, in the definition of reorganization, 
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Congress has stated precisely what the 
term “reorganization” means. The courts 
added to this definition a requirement of 
“continuity of interest.” The definition, 
however, now contains a complete and 
adequate specification of what continuity 
of interest is required in the reorganizing 
corporations. In our judgment no other 
additional requirements are necessary or 
desirable. 


can undertake a reorganization with assur- 


ance, since he cannot know in advance what } 
Congress | 


the judicial requirements will be. 
clearly intended taxpayers to have the 
assurance that if the terms of the law were 
fully complied with, the result would be 
definite and certain, namely, the result 
stated in the law. 


We believe that Congress should write 
specifically into the law the conditions to 
a valid corporate reorganization; and that 
the courts should not add new conditions 
not therein contained. 


(1) We recommend that Section 112 be 
supplemented with a provision that no 
other conditions, requirements, or qualifica- 
tions not specifically expressed in the fore- 
going section shall be applied, unless the 
Commissioner shall have established, by a 
clear preponderance of the evidence, that 
the principal purpose of the plan of re- 
organization is to defeat or to avoid the 
income taxes imposed by Chapter 1 of the 


Code. 


(2) In certain situations a statutory mer- 
ger or consolidation may not be feasible or 
advisable and taxpayers are required or 
prefer to accomplish a reorganization either 
through the acquisition by one corporation, 
for all or part of its voting stock, of 80 
per cent or more of all classes of outstand- 
ing stock of another corporation, or of 
substantially all the properties of another 
corporation. In a situation where the cor- 
porations are in no way connected through 
stock ownership, no question arises. How- 
ever, where one corporation already owns 
a part of the stock of another it is not 
clear that there is a reorganization within 
the meaning of Section 112 (g) (1). 


We recommend that there be added before 
“shall be disregarded” at the end of sub- 
paragraph (C), Section 112(g)(1), the fol- 
lowing: “. .. or the fact that the acquiring 
corporation owns stock in the corporation 
the properties of which it acquired.” 

(3) The American Bar Association has 


recommended an amendment to Section 112 
(g), which we approve because it eliminates 


Indeed, if courts are to be free ff 
to insert additional requirements, no one f 
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an artificial distinction drawn by the courts 
that has caused much needless difficulty. 
We quote from the Report of the Associ- 
ation’s Committee on Federal Income Taxes. 


“The courts have held that where a cor- 
poration exchanges property for stock of 
another corporation and where the assets 
are transferred to a subsidiary of the cor- 
poration issuing the stock, gain or loss 
is recognized, the reason being that the 
subsidiary to which the assets are trans- 
ferred is not technically ‘a party to the 
reorganization.’ In substance and effect 
the transaction is the same as though the 
assets were transferred in a tax-free ex- 
change to the parent corporation. It is 
sometimes advisable, from a business stand- 
point, to conduct a business so acquired 
as a separate unit and as a subsidiary cor- 
poration, and it is believed that the law 
should be changed so as to permit a tax- 
free exchange notwithstanding the fact 
that the assets are transferred directly to 
a subsidiary of the corporation whose stock 
is received for the assets.” 


The Association recommends that Sec- 
tion 112(g¢) be amended so that the term 
“a party to a reorganization” would include 
not only the corporation issuing its stock 
for the stock or assets of another but 
also the subsidiary of such issuing cor- 
poration which receives the transferred assets. 


(4) Throughout the reorganization pro- 
visions, property permitted to be received 
without the recognition of gain is referred 
to as “stock or securities.” Similarly, 
qualification of the transaction itself as a 
reorganization may depend upon the con- 
tent to be given the same expression. 


The term “securities” is obviously in- 
tended to have a meaning different from 
“stock,” or the use of the two words 
together would be pure’ redundancy. 
“Securities” were intended to include in- 
struments such as corporate bonds, de- 
bentures, and the like, the only permissible 
exclusion being of paper with so short 
a maturity as to make it the practical 
equivalent of cash. Unfortunately, there 
has been a tendency virtually to read the 
word “securities” out of Section 112 and 
to construe the phrase as though it read 
“stock” alone. This tendency has reached 
such proportions that it appears essential to en- 
act a definition of the term “securities” which 
will be so precise as to prevent misconstruction. 


The practical way to accomplish the 
desired result is to state that debt obliga- 
tions of all types are included, with an 
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arbitrary dividing line to separate the cash 
equivalents from those which represent a 
continuing interest in the business. This 
dividing line can be expressed in terms of 
maturities. It is suggested that the maxi- 
mum period should be five’ years. 


(5) Though the reorganization of a busi- 
ness into two or more new corporations 
may, under existing Bureau interpretations, 
be effected without incurring any present 
tax, the logical method of transferring only 
the unwanted assets to a new corporation 
followed by a tax-free distribution of the 
stock of that new corporation to the share- 
holders of the old is prevented by the 
absence from the Code of a provision like 
Section 112(g) of the Revenue Act of 1932 
and prior income tax laws. That provision 
was as follows: 


“(g¢) Distribution of stock on reorgani- 
zation.—If there is distributed, in pursuance 
of a plan of reorganization, to a share- 
holder of a corporation a party to the 
reorganization, stock or securities of such 
corporation or in another corporation a 
party to the reorganization, without the 
surrender by such stockholder of stock 
or securities in such a corporation, no 
gain to the distributee from the receipt of 
such stock or securities shall be recognized.” 


We recommend that such a provision 
should be restored to the Code. 


(6) Under existing law, a transferee cor- 
poration is denied the advantages that 
could have been obtained by its transferor, 
had it remained in business, under the 
involuntary liquidation provisions of the 
LIFO (last-in, first-out) method of valuing 
inventories. If the transferee is required 
to take the transferor’s basis under the 
provisions of Sections 112 and 113, the 
transferee should be able to elect to use 
the inventory methods of the transferor. 
We recommend that Section 22(d) be 
amended to that effect. 


Sales of Corporate 
Stock or Property 


In a number of recent cases, the Com- 
missioner has contended that a corporation 
has sold its property, and then distributed 
the proceeds to its stockholders; whereas 
the corporation and its stockholders assert 
that in fact the corporation was first li- 





1It will be observed that in a comparable 
situation under Supplement R, the period is 
24 months (see Section 373 (e) (2)). 
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quidated and then the stockholders made 
the sale. Or the stockholders may contend 
and the fact many be that they sold their 
stock and the purchaser then liquidated 
the corporation. In any of these cases, 
the actual stake is two taxes on the gain 
instead of one. The Commissioner is try- 
ing to collect both a tax on the corporation’s 
gain and another tax on the shareholder’s gain. 


We believe that either of the several 
methods whereby corporate stock or assets 
may be sold should be allowed, subject 
to a single tax on the stockholder’s gain. 
It is the stockholders who really profit 
by these transactions, not their corporation, 
for it normally goes out of business as 
a part of the transaction. Hence we re- 
commend that a section be inserted in 
the Code providing that no gain or loss 
shall be recognized upon a sale of cor- 
porate assets, whether negotiated by the 
corporation, its officers or its shareholders, 
if such corporation shall adopt a plan of 
complete liquidation within the same taxable 
year and shall distribute its assets to its 
stockholders within two years thereafter. 
The stockholders will, of course, realize 
capital gain or loss upon the liquidation 
distributions which they receive. 


Distributions or Reorganizations 
in Aid of Decedents’ Estates 


We recommend that Section 115(g) be 
amended to provide that if a corporation 
cancels or redeems all or any part of its 
stock owned Ly the estate of a decedent 
for the principal purpose of enabling the 
estate to pay and discharge federal estate 
taxes, state inheritance taxes, probate and 
administration expenses, and other liabilities 
or indebtednesses of the decedent or the 
estate, such cancellation or redemption 
shall be deemed to be a partial liquidation 
under Section 115(c) and it shall not be 
deemed to be essentially equivalent to the 
distribution of a taxable dividend. 


Section 112 should be amended to provide 
that if a corporation effects a recapitaliza- 
tion for the primary purpose of enabling 
the estate of a decedent to pay and dis- 
charge federal estate taxes, state inheritance 
taxes, probate and administration expenses, 
and other liabilities or indebtednesses of 
the decedent or the estate, or to carry 
out the provisions of his will, the recap- 
italization shall be tax free under Section 
112(b)(3) and none of the securities issued 
in connection with the recapitalization shall 
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be deemed to be essentially equivalent to 
the distribution of a taxable dividend. 


Both of these amendments represent in- 
terpretations of the present law that could 
properly be reached without new legislation; 
but it appears wise to clarify the Code 
specifically to care for such problems of estates. 


Liquidation of Domestic 
Personal Holding Companies 


It is recommended that the election as | 
to recognition of gain in certain corporate 


liquidations, which was permitted for the 
calendar year 1944 under the provisions 
of Section 112(b)(7) of the Code, also be 


permitted for the calendar year 1948. The 


1944 provisions permitted the liquidation 
of many domestic personal holding com- 
panies and other closely held domestic cor- 
porations, so that the income from the 
assets distributed to their non-corporate 
shareholders in liquidation was thereafter 
subject to surtax rates. Such a provision 
would, of course, be primarily used by 
non-corporate shareholders since many 
parent corporations are already permitted 
to liquidate their subsidiary corporations 
tax free under Section 112(b) (6). 


The Commissioner should give closing 
agreements in such cases on request. 


Liquidation of Foreign 
Personal Holding Companies 


It is recommended that Section 115(c) 
of the Code be amended so that a complete 
liquidation of a foreign personal holding 
company (prior to July 1, 1948, or such 
other date as may be deemed appropriate, 
depending upon the time the bill is passed) 
shall be subject to the same rate of tax 
as the liquidation of other corporations. 


Capital Gains of Aliens 


The Congress in 1936 exempted from 
income tax the capital gains of non-resident 
aliens realized in this country’s markets. 
We have been informed by reliable ob- 
servers that some aliens are successfully 
contending t' at they are non-residents, and 
are thus escaping the tax on their capital 
gains, although in fact they live in this 
country. Resident aliens should be, and 
by the terms of the law are, taxed like citizens. 
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We recommend that the Committee on 
Ways and Means study the problem; and 
if the facts show evasion, enact suitable 
corrective legislation. This might take the 
form of a statutory definition of a resident 
as one who maintains a place of abode 
in this country and who actually occupies 
it for a total of, say, three months in 
the year. 


Involuntary Conversion 
and Replacement Funds 


(1) The Code should clearly provide 
for the non-recognition of gain arising from 
involuntary conversions, when the replace- 
ment was anticipated with taxpayer’s own 
or borrowed funds, and when taxpayer can 
show by clear and convincing evidence that 
seizure, condemnation, etc., was threatened 
or imminent. 


(2) The subsection should further be 
amended to provide that property shall be 
considered as acquired by the taxpayer, if 
it is acquired by a corporation whose stock 
is owned by the taxpayer to the extent 
of 95 per cent. 


Taxation of Income 
of Estates and Trusts 


Section 162 of the Internal Revenue Code 
covers the taxation of the income of estates 
and trusts as between the beneficiary on 
the one hand and the estate or trust on 
the other. 


The purposes of the 1942 amendments 
were primarily to tax to the beneficiaries 
annuities which were in practical effect 
paid out of the income of the trust, but 
had previously been taxed to the trust, and 
also to tax to the beneficiaries periodic pay- 


} ments which were in practical effect paid 


out of the income of the trust, but which 
could by various devices be paid out of the 
accumulated income of previous years so 
that the trust rather than the beneficiary 
paid the tax. In many such cases the 
total income tax was thereby considerably 
reduced, because of the differentials in the 
brackets of the trusts and the beneficiaries. 


The general purpose of the amendments 
was commendable. The provisions seem 
unnecessarily artificial and complicated, 
however, with respect to the 65-day periods 
and one-year periods which have been in- 
troduced and they cause considerable me- 
chanical and mathematical difficulties in 
preparing returns. There are also certain 
hardships which should be corrected. As 
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the law has been construed by some cases, 
under certain circumstances a beneficiary 
may be subjected to tax upon distributions 
which are not income to the estate or 
trust and which would not be income to 
a person receiving them without the inter- 
vention of a trust (this is not wholly the 
fault of the amendment; it was true under 
the prior law). Also it is not clear in 
some circumstances that the estate or trust 
is a mere conduit and that the income in 
the hands of the beneficiary retains the same 
status with respect to the type of income, 
source, etc., as it would if received directly. 


The Committee on Taxation of the As- 
sociation of the Bar of the City of New 
York has prepared a proposal for revision 
of the section which we believe meets the 
objections discussed above. 


(1) It would eliminate the 65-day and 
the 12-month rules now applicable to estates 
in administration, discretionary trusts and 
other situations involving deferred distribu- 
tions (including cases in which distributions 
can be made either out of corpus or income, 
as well as cases in which distributions can 
be made only out of income). The amend- 
ment proposes to substitute a rule under 
which each beneficiary will be taxed on the 
amount distributed to him, but the amount 
taxable to him will not exceed the income 
of the estate or trust for the current 
year which is available for distribution to 
him during such year or which is or may 
be held for future distribution to him. 


(2) The amendment would continue the 
existing treatment of the income of estates 
and trusts which is currently distributable, 
i.e., it will tax to each beneficiary the 
amount of the income of the current year 
to which he is entitled, whether it is dis- 
tributed to him or not. 


(3) The amendment makes it clear that 
the estate or trust is a conduit of the 
amounts passing through it to the bene- 
ficiaries; that any amount which does not 
constitute gross income of the estate or 
trust is not to be taxed to the beneficiary 
who is entitled to receive distribution of 
it; and that amounts received by a bene- 
ficiary from the estate or trust shall be 
considered to have the same character in 
his hands as they would have had if he 
were the owner of a proportionate part 
of the property held by the estate or trust, 
and if such amounts had been received 
or realized directly by the beneficiary from 
the source from which they were received 
or realized by the estate or trust. 
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We recommend that these proposals be 
given serious consideration. 


(4) The jurat on fiduciary returns should 
be eliminated, as it has been on individual 
returns. 


Employees’ Pension 
Plan Provisions 


(1) The provisions of Sections 23(p) 
and 165 of the Code provide tax benefits 
with respect to trusts or annuities forming 
part of an employer’s stock bonus, pension 
or profit-sharing plan for the exclusive 
benefit of his employees or their benefi- 
ciaries. The sections are not now applicable 
to plans where benefits are payable to mem- 
bers of partnerships or proprietors of un- 
incorporated businesses. 


In view of the widespread use of the 
unincorporated form of doing business, we 
recommend that the Internal Revenue Code 
be amended to include any individual em- 
ployer or group of individuals who desire 
to establish a bona fide retirement plan 
for their employees and themselves. 


(2) The amount withheld from the com- 
pensation of an employee as his contribu- 
tion to a retirement plan is currently 
included in his taxable income and no deduction 
is allowed to him on account of such 
contribution. When he retires and begins 
to receive his pension, the pension payments 
must be reported by him for income tax 
purposes in the manner provided in the 
statute (Sections 165(b), 22(b)(2), Internal 
Revenue Code). Where the employee has 
made no contribution, the pension payments 
are fully taxable to him when received. 
If he has contributed to the plan, the 
pension payments are taxed as an annuity 
with the result that the employee is required 
to report as taxable income an amount 
equal to only 3 per cent of the total 
amount of his contributions and he may 
exclude the excess until the total amount 
thus excluded equals the amount contri- 


buted by him, after which any further 
payments are fully taxable. 
We believe that it is wise policy, in 


these days of high income tax rates, in 
general to tax an individual at the time 
he receives the money with which he can 
pay the tax. Therefore, we believe that 
the Code should be amended to allow an 
employee to deduct from his gross income 
the amounts which he contributes to a 
pension plan qualified under Section 165. 
Correspondingly, he may and should be 
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taxed in full on the pension payments he 
receives. Canada and Massachusetts have 
provided for a deduction similar to that 
we propose. 


(3) Although the Revenue Act of 194? 
contains specific provisions relating to the 
income tax treatment of pensions being 
paid to an employee under a retirement 
plan, it does not directly provide for the 


income taxation of annuities payable to f 
the employee’s beneficiary after his death. } 
Commissioner of Internal Revenue | 
(Regulations 111, Sec. 29.22(b)(2)-5) has ff 
determined that the widow or other bene- } 


The 


ficiary of a retired employee shall include 
in her income the amounts received by 


her to the same extent that they would [ 


have been included in the income of the 
deceased employee had he lived and re- 
ceived such payments. 


The Commissioner’s regulations appear to 
represent a sound basis for the taxation 
of annuity payments. We recommend that 
the Code be amended to make specific pro- 
vision for the taxation of annuity payments 
to all beneficiaries to the same extent and 
in the same manner that they would have 
been taxable to the employee, had he lived. 


(4) Section 165(b) provides for taxation 
at the capital gains rates of total distribu- 
tions paid to an employee within one tax- 
able year of the employee on account of 
his separation from the service. The “lump 
sum” provision should be liberalized and 
made applicable to any balance paid to 
an employee by reason of his separation 
from the service or by reason of the termi- 
nation of a qualified plan. 


Basis of Property 
Acquired by Gift 


The basis of property acquired by giit 
but included in the gross estate of the 
donor should be made the same as it 
would have been had it actually passed 
at death, if the property is sold after the 
donor’s death. 


Basis of Assets Acquired 
by a Corporation 
upon Liquidation of Another 


We recommend that Sections 113(a)(6) 
and (a)(15) be amended so as to provide 
that (1) if a liquidation or tax-free exchange 
occurs within a reasonable period from the 
date of acquisition of 80 per cent or more 
of the voting stock of the transferor cor- 
poration, and (2) the transferee can de- 
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monstrate that the stock of transferor was 
acquired for the express purpose of ob- 
taining and integrating the underlying assets 
with those of the transferee, the basis of 
the properties received shall be the same 
as that of the stock or other securities for 
which such properties were received. 


Accrual of Deductions - 


Deductions should be allowed in accord- 
ance with sound and consistent accounting 
principles as reflected on the books of 
account of the taxpayer. Unless the ac- 
counting principles used are inconsistent or 
not in accord with reasonable accounting 
principles, or tax bases theretofore agreed 
upon, an accrual on the taxpayer’s books 
should be presumed to be correct. 


Research, Development, 
and Sales Promotion Expenses 


Expenditures for research and develop- 
ment have generally been allowed as ordi- 
nary and necessary business expenses. More 
recently the Bureau has shown a tendency 
to question them and to disallow some. 
For example, in view of certain rulings,’ 
the cost of planting trees in connection 
with reforestation must be capitalized and 
cannot be deducted as a current oper- 
ating expense. The Bureau has also con- 
tended in some cases that the cost of 
seeking new magazine subscribers to replace 
those who are dropping out must be capitalized. 


If the Bureau continues this tendency, 
there is danger that taxpayers will be re- 
quired to “capitalize” substantial amounts 
on the ground that they benefit periods 
beyond the current year. Once this is 
done, the only chance of recovery is through 
amortization. The taxpayer is likely, how- 
ever, to lose this chance unless he can 
definitely establish a period of useful life 
over which to schedule the amortization. 
This is often impossible in the case of expendi- 
tures for research or for sales promotion. 


It is recommended that there be a clear- 
cut Code provision specifically permitting 
the current deductibility of research, de- 
velopment, and sales promotion expendi- 
tures to the extent that such expenditures 
are classified as current expenses by the 
taxpayer in accordance with reasonable ac- 
counting procedures adopted and consist- 
ently followed. 


2G. C. M. 6544, VIII—2 C. B. 118 (1929); 
Mimeograph 6030, 1946-2 C. B. 45 (1946). 
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Depreciation 


The determination of the amount of the 
depreciation allowance and deduction gives 
rise to more controversy than almost any 
other item in the income tax return. In- 
ternal revenue agents customarily contend 
that the taxpayer has fixed too short a 
life for the assets in his plant. They are 
reluctant to give much weight to obso- 
lescence, or to increased wear and tear 
due to extra shift operations. Controver- 
sies also revolve around methods of 
depreciation; methods recommended by the 
taxpayer’s auditors are not always accept- 
able to the Bureau’s agents. Taxpayers 
are frequently put to heavy expense in 
supplying elaborate data to support the 
deductions which have been taken. 


There is much futility and needless ex- 
pense in controversies about depreciation, 
since in any event the taxpayer will only 
recover the cost of the asset; and if he 
takes too much or too little depreciation 
this year, the overage or deficiency will 
necessarily be adjusted in future years. 


Taxpayers and their auditors ought to 
be better judges of depreciation rates and 
methods than internal revenue agents, be- 
cause they are much more familiar with 
actual operating conditions in their plants. 
Hence, we believe that there will be a net 
gain to all parties in the long run if the 
determination of rates and methods of de- 
preciation is left, in general, to the taxpayer. 
To be sure, some taxpayers may seek to 
deduct excessive amounts of depreciation 
in the next few years. In the end, however, 
they cannot gain, for they cannot deduct 
altogether more than the cost of the 
asset. While rates of taxation may decline 
somewhat in the future, it is not so certain 
that they will do so that taxpayers will 
wish to deduct excessive amounts now, 
thereby running the risk of having little 
or nothing to deduct in future years. We 
believe that the great bulk of taxpayers 
will deduct depreciation on the basis of rates 
and methods which are just and reasonable. 


(1) We therefore recommend that, for 
taxable years commencing on or after 
January 1, 1948, in the cases of assets 
with a life of more than 5 years, a deduction 
be allowed for the depreciation 
claimed by the taxpayer on his return, 
in accordance with the method of com- 
puting depreciation and the rate used in 
his books of account. The taxpayer once 
having determined a rate and method of 
depreciation for an asset will be required 
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to continue its use, unless permission to 
change is granted by the Commissioner. 


(2) We recommend, also, that depletion 
and depreciation in excess of the amount 
properly allowable should not be required 
to be deducted from the basis of property 
unless a tax benefit resulted from the ex- 
cessive deduction. Under established pro- 
cedures, a taxpayer is required to reduce 
the basis of property, and hence future 
deductions in respect thereof, by depreci- 
ation allowed as a deduction in prior tax 
returns. In many instances, particularly 
the depression period of the early 1930's, 
excessive amounts of depreciation were de- 
ducted and “allowed” merely because no 
action was taken on the return as the 
result was a large loss and no tax was 
payable. Such excessive depreciation or 
depletion resulted in no tax benefit, and 
the basis of the properties involved should be 
reduced only for the correct amount allowable. 


Foreign Tax Credits 


Under existing law (Section 131 of the 
Code), a citizen of this country, or a do- 
mestic corporation, may receive credit 
against his tax for income and excess profits 
taxes paid or accrued during the taxable 
year to any foreign country or to any 
possession of the United States. A do- 
mestic corporation which owns a majority 
of the voting stock of a foreign subsidiary 
is deemed to have paid taxes to a foreign 
country in an amount which bears the 
same proportion to the foreign subsidiary’s 
taxes as the dividends paid to the domestic 
corporation bear to the accumulated profits 
of the foreign subsidiary. 


Under Sections 15(b) and 109 of the 
Code, a Western Hemisphere Trade Cor- 
poration (a domestic corporation whose 
entire business is done in the Western 
Hemisphere) is exempted from the corpora- 
tion surtax (now 14 per cent), provided 
95 per cent of its gross income for the 
three years ending with the close of its 
taxable year was derived from sources out- 
side the United States and provided 90 
per cent of its gross income for such 
period was derived from the active conduct 
of a trade or business. 


Sections 251 and 262-265 grant certain 
benefits to citizens or domestic corporations 
carrying on business within a possession 
of the United States, or to corporations 
organized under the China Trade Act. 


(1) It is recommended that credit for 
foreign taxes paid be retained but that one 
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of the two limitations set forth in syb. 
section (b) of Section 131 of the Code be 
revised (retain the per country limitation 
as at present but adjust the overall limita. 
tion so that losses in any one or more 
foreign countries are deducted proportio- 
ately from the income of each country 
contributing to the total and not from 
foreign income only). 


(2) The exemption from surtax (nowf 
granted to Western Hemisphere Corpora- 
tions) should be granted on the income} 
of domestic corporations derived from the! 
active conduct of a foreign trade or busi-| 
ness without, as well as within, the Western 
Hemisphere. To qualify for exemption, 
separate accounts should be required for} 
permanent establishments abroad, to de-} 
termine income to be exempted; rather 
than require that a percentage of the entire | 
income of the domestic corporation be de- 
rived from sources outside the United States } 
(as under present law). This would per- 
mit exemption with respect to income from } 
branches abroad and avoid the necessity f 
of incorporating a special subsidiary company. 


This proposal contemplates that tlhe ex- 
emption from surtax would be in addition | 
to the credit for foreign taxes paid, granted 
under present law. 


(3) Any amount of foreign income sub- 
ject to United States income tax should 
only be included at the time it can be 
transmitted to the United States in dollars. J 
This is generally believed to be true under ff 
present regulations but any clarification } 
needed in the statute should be provided. f 


(4) The requirement that, in order tof 
receive the tax credit, a majority of the J 
voting stock of the foreign corporation 
must be owned by the domestic taxpayer 
corporation should be, reduced, say to 25} 
per cent. Incorporation of a_ subsidiary | 
under the laws of a foreign country is 
often done by an American corporation in % 
order to compete effectively with a local f 
company. In many countries there is ap 
tendency to limit ownership by foreign 
interests in domestic companies to less than 
50 per cent. In such cases, there is dis- 
crimination in our tax law against anf 
American company owning less than a ma- f 
jority of the stock of a foreign company. 


(5) As interpreted by the Bureau, the § 
taxpayer’s time to claim additional credit 
for foreign taxes paid is governed by the 
statute of limitations in Section 322, while 
there is no time limitation on the govern- 
ment’s right to collect additional taxes 
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arising from a refund of foreign taxes paid. 
In many foreign countries, the statutes of 
limitation run for.much longer periods of 
time than in the United States. The Code 
should be amended to eliminate the pro- 
vision which enables a time limitation to 
be disregarded when it benefits the Govern- 
ment, but requires the taxpayer to adhere 
to it when he would benefit. 

(6) Under Section 251 of the Code, 
citizens and domestic corporations carrying 
on business within possessions of the United 
States enjoy certain benefits. Despite the 
recent grant of independence to the 
Philippine Islands, the benefits should be 
continued for a period of years with respect 
to that former possession. At the present 
time, citizens and domestic corporations, 
which benefited from these long-standing 
provisions, are suffering severe competitive 
disadvantages from Philippine and other 
foreign corporations to the detriment of 
our own export trade. 


The definition of net operating losses 


strictive and the exceptions of Sections 122 
(d(1) (percentage and discovery depletion), 
(d)(2) (exempt interest), and (d)(4) (capi- 
tal gains and losses) and the effect of 
the treatment of intercorporate dividends, 
should be removed. Under existing proce- 
dure the stated deductions are disallowed 
or the exempt income is taxed through 
the medium of reducing the carry-over loss. 
There is no sound reason why two cor- 
porations earning the same aggregate net 


ESTATE AND 


War Casualties 


We believe that the estates of men and 
women who died during their active service 
as members of the armed forces of the 
in World War II should 
be exempt from federal estate tax. A young 
man who has made the supreme sacrifice 


doing so, 


Credit for State Taxes 


The basic rate schedule of the estate 
tax ranging from 1% of the net estate 
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income over a period of years should not 
pay the same tax merely because one earns 
its income proportionately in each year 
while the other suffers losses in some years. 


Section 129 


Section 129 of the Code, designed to 
prevent acquisitions of property or control 
of a corporation for the purpose of 
evading or avoiding the income tax or 
excess profits tax, should be _ clarified 
or repealed. As it stands, the section is 
capable of so broad an application as to 
hinder legitimate business transactions. 


Claims for Refund—tTransferees 


Under present law if a transferee of a 
taxpayer and the Commissioner execute an 
agreement to extend the time within which 
the liability with respect to the income, 
declared value excess-profits and excess- 
profits taxes of the taxpayer might be 
assessed against such transferee, the trans- 
feree is not accorded any extension of time 
whatsoever within which to file a claim 
for credit or refund of any of such tax. 
This is also true where deficiencies in tax 
are assessed against the transferee after 
the statute of limitations has tolled against 
the taxpayer but prior to the time when 
the statute tolls against the transferee. 
Your Committee believes that a correlative 
right to file a claim for credit or refund 
during the period the Commissioner is per- 
mitted to assess a deficiency against a 
transferee should be granted to transferees. 


GIFT TAXES 


not in excess of $50,000 to 20% of the 
net estate in excess of $10,000,000, was 
enacted in 1926. Since then rates have 
been severely increased in the form of an 
“additional estate tax,” ranging from 3% 
of the net estate not in excess of $5,000 
to 77% of the excess over .$10,000,000. 
Hence two computations of the estate tax 
are required. The federal estate tax is 
actually imposed at the rates of the so- 
called “additional estate tax,” and the 1926 
rate schedule is actually in effect only 
for the purpose of computing the credit 
for state estate and inheritance taxes. That 
credit is keyed to the 1926 rates, not to 
the additional estate tax rates. 
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‘The operation of the tax would be sim- 
plified and improved, if the taxpayer had 
to contend with only one schedule of rates, 
not two. That result could be accom- 
plished by keying the credit for state death 
taxes to the federal estate tax rate schedule 
presently in effect. This improvement is 
long overdue. To work it out will require 
an adjustment in the percentage rate of 
the state credit, but that is not impossible. 
We recommend that it be done at this time. 


Contemplation of Death 


At present, the law contains a rebuttable 
presumption that gifts the decedent made 
within two years of his death are in 
contemplation of death. The Bureau of 
Internal Revenue frequently determines de- 
ficiencies in estate taxes, on the theory 
that gifts made long before the decedent’s 
death were in contemplation of death, thus 
putting the estate to the burden and ex- 
pense of showing that the decedent did 
not anticipate death in the immediate fu- 
ture at the time he made the gifts. 
Statistics show that the Bureau has not 
had much success in court on such con- 
tentions, but a great deal of litigation and 
expense has been caused thereby. 


We believe that this fruitful source of 
controversy and litigation should be miti- 
gated, and the law clarified by providing 
(as some states have done) that gifts made 
more than two years before death shall 
be deemed not to have been made in con- 
templation of death. Such gifts are subject 
to the gift tax, and the revenues are thus 
adequately protected. The amendment will 
eliminate a great deal of litigation, much 
of it fruitless. 


Community Property and 
Transfers between Spouses 


In 1942, three related amendments were 
inserted in the law, designed to subject 
to estate and the gift taxes transfers of 
the interest of the spouse (usually the 
husband) who had originally earned the 
income which had been saved, and thus 
had produced the property in question. 
We understand that in community property 
states in general the wife has a legally 
vested interest in such property. Hence 
she should not be taxed when she receives 
what is already legally her share. We 
recommend therefore that these provisions 
[Sec. 811 (d)(5), 811 (e)(2), 811 (g)(4), 
and 1000 (d)] be repealed retroactively as 
of the original date of their enactment. 
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In order to equalize the federal estate 


and gift taxes between residents of com. — Yet 
munity and non-community property states, § be 1" 
we deem it advisable that, for gift tax § treat 


purposes, one-half of any transfers between 


husband and wife be exempted from gift an 
tax; and that, for estate tax purposes, vert 
all property left outright by one spouse life, 
to another up to one-half of his estate inter 
be exempted from estate tax. These amend- | his 
ments should not be given retroactive effect. valu 
his 
Powers of Appointment pes 
That this subsection badly needs revision | 
has been recognized both by the Treasury § Sur 
and by taxpayers. We understand that | Unc 
suitable amendments are in process of pre- [ 
paration and agreement. We recommend | T 
that, if amendments satisfactory to the § plar 
Committee staff can be formulated, they § [nt 
be adopted at this time. fro 
h 
Insurance to « 
ee 
The law was amended in 1942 to provide } ing 
that the proceeds of an insurance policy | vid 
on a decedent’s life must be included in § oth 
his taxable estate, if he paid the premiums § is \ 
on the policy. This is true, even though § tha 
the decedent had given the policy away, § a ¢ 
and had no remaining interest in it what- 9 als 
ever, yet (except for transfers in contem- 9 sur 
plation of death) no other property which § ori 
the decedent does not own is included § the 
in his gross estate. We see no reason ff am 
why insurance should thus be discriminated 9} co! 
against. We, therefore, recommend that § ha 
these provisions (Section 811(g)(2)(A) ) be | 
eliminated so that insurance payable to : 
scree : ; pa 
an individual beneficiary will only be in- | of 
cluded in the decedent’s estate if he | nae 
possessed incidents of ownership of the policy. we 
po 
Possibilities of Reverter 
an 
A great deal of litigation has been caused he 
by the Bureau’s recent contention that if 9 «,, 
there is a possibility, however slight, that je 
a decedent may regain beneficial enjoyment 
of property he has transferred during his 
life, then the full value of the property B ™ 
must be included in his estate. Many such — ™ 
interests have obviously been created purely § 
by inadvertence. Thus a man may have 
created a trust for his children and grand- § D 
children, but may not have stated what 
is to happen if all his children and grand- 
children predecease him. The chance that is 
they will die before him may be extremely . 
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remote; and he may, in fact, die first. 
Yet the entire value of the property may 
be included in his estate. We regard this 
treatment as manifestly unjust. 


We recommend, therefore, that if a de- 
cedent possesses only a possibility of re- 
verter in property transferred during his 
life, which does not render any of the 
interests of beneficiaries contingent upon 
his death, not more than the actuarial 
value of such interest shall be included in 
his estate. This amendment should also 
be made applicable to the estates of de- 
cedents dying on or after June 1, 1935. 


Survivors’ Annuities 
Under Employees’ Pension Plans 


The interests of employees in pension 
plans qualified under Section 165 of the 
Internal Revenue Code should be excluded 
from the estate and gift tax. 


Most pension plans permit the employee 
to designate his widow or other dependent 
Since most work- 
ing people today have little means to pro- 
vide for widows or other dependents in any 
other way, the joint and survivor annuity 
is very popular. However, it has been held 
that when the election is made there is 
a gift tax if the election is irrevocable, and 
also that the value of the annuity to the 
survivor is included in the estate of the 
original annuitant and _ subjected’ to 
the estate tax. Furthermore the survivor’s 
annuity has been held to be subject to in- 
come tax to the same extent that it would 
have been taxable to the original annuitant. 


It may be unbearably burdensome to 
pay the estate tax on the capitalized value 
of the annuity. In one recent case, a 
comparatively small annuity was capitalized 
at $190,000, leaving the estate in a hopeless 
position. 


(1) The value of pension benefits and 
any death benefits paid to a survivor-bene- 
ficiary through exercise of a joint and 
survivor annuity option should not be sub- 
ject to estate tax. 


(2) There should be no gift tax by 
reason of the employee exercising his right 
under a plan to choose a joint and survivor 


option. 
Deductions 


The provisions of the estate tax law 
relating to deductions should be amended 
to allow a deduction on account of admin- 
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istration and like expenses which are in 
fact paid out of assets included in the 
gross estate, but which are not being ad- 
ministered as part of the decedent’s probate 
estate, or which are paid by the persons 
beneficially interested in such assets. 


Charitable Bequests 


Under the present interpretation of 
Section 812(d), an estate gets no deduction 
whatever for the bequest of a remainder 
to charity where the corpus of an inter- 
vening trust may be invaded for the benefit 
of a noncharitable life beneficiary. In the 
ordinary case the entire corpus in fact 
does go to charity. It is recommended 
that provision be made, regardless of other 
statutes of limitation, for the estate to 
file a claim for refund, after the facts are 
known, and recover any amount of tax 
that had been paid on the value of the 
bequest which does go to charity. 


Estate Tax Payment Bonds 


We recommend that the federal govern- 
ment offer non-interest-bearing, non-trans- 
ferable, special obligations, redeemable at 
face value upon sixty days’ notice, and 
acceptable by the government at face value 
in payment of the federal estate tax. An 
amount of such obligations held by a de- 
cedent at the time of his death would 
be excluded from the gross estate for the 
purpose of computing the federal estate 
tax, such amount not to exceed the amount 
of the tax if $50,000 or less, and if greater 
than $50,000, not to exceed 50 per cent. 
of the tax, or $50,000, whichever is greater. 
Any amount of the obligations held in 
excess of the applicable limitation would, 
of course, be included in the gross estate. 


Installment Payment of Estate Tax 


We recommend that taxpayers be per- 
mitted to pay the federal estate tax in 
installments over a period of ten years, 
provided that interest at 3 per cent. per 
annum from a date following the date of 
death by 24 months be paid on and with 
each installment. 


Gift Taxes 


The annual gift tax exemption should 
be revised to permit an exemption of $3,000 
per year per person for gifts of future 
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interests which are indefeasibly vested when 
made and $3,000 per year per donor for 
gifts of future interests which are not, 
when made, indefeasibly vested. 


Adjustment of Gift Values 
After Expiration of Statute 
of Limitations 


The provisions of the gift tax law should 
be amended to make clear that the value 
of property in respect of which a gift tax 
return has been filed may not be revised, 
for purpose of computing the tax on sub- 


sequent gifts, after the expiration of the 
statute of limitations. 


Limitation on Gift Taxes 


=i 


iY 
3 an 


The provision of the Internal Revenyelll 


Code (Sections 813(a) and 936(b) ) relating 
to credit for gift tax paid should be amended 
so that the combined gift and estate tax 
on gifts which are included in the gross 
estate should not be greater than the estate 


tax would be if the gift had not been} 


made. This proposal would relieve those 
situations where the full gift tax credit 
is not available under the elaborate com. 
putations required under the present statute. 


CONCLUSION 


We have restricted our recommendations 
to the income tax, estate tax and gift tax. 
Controversies in the Treasury and the 
courts generally concern these taxes. More- 
over, the Committee on Ways and Means 
has made a thorough study of the inequities 
of the excise taxes, and its staff is preparing 
corrective provisions. 


While we cannot be so sanguine 
hope that our recommendations will elimi- 
nate all the injustices in those three major 
tax laws, we are convinced that the adoption 
of our proposals would mark a long step 
forward. Many unnecessary controversies 
will be outlawed, and, even more important, 
individuals and businesses will be given a 


as to 


freer opportunity to move forward and tof 


produce the goods that the United States 
and the world needs. The interests of the 
Treasury have been constantly in our minds, 
and, in our opinion, they are adequately 
protected. The revenue cost of our pro- 
posals will not be large, and the community 
gain will be great. 


We, therefore, respectfully submit the 
foregoing proposals to the Committee on 
Ways and Means. We hope that that Com- 
mittee, after thorough review and consider- 
ation, will find it possible to enact the 
substance of our recommendations into the 
Code in 1948. 


[The End] 


rr 


Social Security Advisory Council 


The first meeting of the Social Security Advisory Council, appointed by 
the Senate Committee on Finance to assist it in making a complete study of 
the social: security program, has been tentatively scheduled for December 4 
and 5 in Washington. It is expected that at this first meeting the council 
will survey the existing programs under the Social Security Act and lay definite 
plans for the study of their operation and proposals for their improvement. 
Edward R. Stettinius, Jr., is chairman of the council, and Dr. Sumner H. Slichter 


is associate chairman. 
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25th YEAR 


A COMMERCE CLEARING HOUSE PUSLICATION 


By EDWARD ROESKEN of the New Jersey Bar 


i pees EXPANSION of business activi- 
ties after the cessation of hostilities in 
the later part of 1945 has continued with 
comparatively little abatement. It has usually 
resulted in the carrying on of taxable intra- 
state business by corporations in states in 
which this type of business has not pre- 
viously been conducted. 


When a corporation is considering entry 
into a new state, investigation may reveal 
a date in the immediate future which has 
a bearing—taxwise—upon the taking of 
such a step. Not infrequently counsel for 
the company suggests postponing the ini- 
tiating of intrastate business activities, and 
the concomitant obtaining of authority to 
do business, until after that date, often 
with a resultant substantial saving in state 
taxes and fees and the postponement of 
the necessity of preparing the first state 
tax returns for a number of months—usu- 
ally for a year. 


January 1, is such a date. 


Its importance may be appreciated in 
view of the fact that a delay directed by 
counsel, in beginning business and obtain- 
ing authority to conduct intrastate business 
until after the new year has begun, often 
may result in savings in franchise and in- 
come taxes, real estate and tangible personal 
Property taxes, intangible personal property 
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taxes, chain store trxes, occupation license 
taxes and also in tees payable when filing 
annual reports. 


Not infrequently, where it is recognized 
that commencement of intrastate business 
and qualification after January 1 will post- 
pone the first preparation of a return and 
the payment of a tax, the actual due date 
of the tax occurs almost two years after 
that January 1. If, however, commence- 
ment of business and qualification take 
place on the December 31 preceding that 
January 1, the first payment of the tax 
occurs a year earlier, even though, in this 
instance, the doing of business and the 
qualification occurred only a day or two 
earlier, Thus, failure to delay a day or 
two until after January 1 accelerates the 
payment of the tax by twelve months and 
requires an annual payment not otherwise 
due. 


Likewise, if the initial preparation of the 
reports on which the taxes and fees are 
based is postponed for a year or a similar 
substantial period, a comparable saving in 
labor, usually related to a brief period in 
the old year, may be effected. 


The emphasis to be placed on January 1 
as such a “deciding date” is increased when 
entry into a number of states is being con- 
templated shortly prior to this date. 


When January 1 as a decisive tax date 
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is weighed in this connection, it outranks, 
by far, all other similar “deciding dates” 
which have a similar bearing upon' the pay- 
ment of taxes and the filing of reports.* 


Income Taxes 


There is no line of demarcation with 
respect to state income taxes, strictly speak- 
ing, before or after which it may be said 
that a saving of such taxes may be effected, 
as for franchise taxes, property taxes and 
certain other state taxes. In the long view, 
a foreign corporation pays net income taxes 
according to the income received from 
sources within a taxing state. However, 
an economy of time and labor may be 
effected in the preparation of net income 
tax returns of calendar year companies dur- 
ing the first year of activity within a new 
state or states if business is begun there 
after January 1. 


Where intrastate business is begun shortly 
prior to January 1 by a corporation operat- 
ing on a calendar year basis in a state 
which imposes an income tax, a return of 
such income is usually expected early in 
the new year, ordinarily on March 15 or 
April 15, showing income received during 
the brief period of activity in the prior 
year. The commencement of business 
activities in such a state after that January 
1 eliminates the necessity of filing the re- 
turn during that year and postpones 
the necessity of preparing the first 
state income tax return until the year 
following that in which business is 
begun. Where a number of new states are 
entered simultaneously after January 1, 
postponing the preparation of such returns 
for a year may represent an economy of 
considerable time and effort and a financial 
saving of the corresponding cost. 


The field in which such economy has 
opportunity to operate is broad. In thirty 
jurisdictions which impose net income taxes 
upon corporations January 1 may be given 
such consideration. These are Alabama, 
Arizona, Arkansas, California, Colorado, 
Connecticut, District of Columbia, Georgia, 
Idaho, Iowa, Kansas, Kentucky, Louisiana, 





* For a discussion of the tax effect of quali- 
fication or withdrawal before or after various 
dates between January 1 and June 30, see ‘‘Im- 
portant Tax Dates in the Next Six Months,”’ 
in TAXES—The Tax Magazine, January, 1947, 
p. 21. For a similar discussion with respect 
to dates between July 1 and December 31, see 
‘Important Tax Dates in the Next Six Months,”’ 
in TAXES—The Tax Magazine, May, 1947, 
p. 408. 
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Maryland, Minnesota, Mississippi, Missouri, 
Montana, New Mexico, New York, North 
Carolina, North Dakota, Oklahoma, Ore. 
gon, Pennsylvania, South Carolina, Utah, 
Vermont, Virginia and Wisconsin. Rhode 
Island, with its new business corporation 
tax, imposed by House Bill No. 923, Laws 
of 1947, based in the alternative on taxable 
net income, should perhaps be included in 
this group. 


A like situation exists with respect to 
companies which operate on a fiscal year 
other than the calendar year. The date 
comparable to January 1 is the first day 
of the corporation’s fiscal year. Where a 
foreign corporation enters a state and com- 
mences business shortly before the close of 
its fiscal year, it may anticipate filing an 
income tax return, shortly after the close 
of its fiscal year, revealing income received 
during the brief period from the commence- 
ment of business to the close of that fiscal 
year. However, if the beginning of business 
is delayed until after the close of the fiscal 
year, the first return and payment of the 
income tax will not be expected until shortly 
after the close of the fiscal year in which 
business is begun in the new state. 


It is to be noted, however, as to both 
calendar year and fiscal year corporations, 
that in at least four states if interstate 
commerce has been carried on prior to the 
beginning of state business, the previous 
observations indicating a postponement of 
the time for preparing and filing the 
first income tax return would have no appli- 
cation. These four states—Arkansas, Cali- 
fornia, Colorado and Minnesota—have en- 
acted statutes specifically designed to reach 
income derived solely from interstate com- 
merce. Therefore, since reporting of income 
derived from interstate sources is required 
in these states, there can be no line of 
demarcation as to the necessity of reporting 
income where intrastate business follows a 
prior carrying on of interstate business. 


The Arkansas legislature, by Act No. 135, 
Laws of 1947, approved March 3, 1947, 
extended its income tax levy to reach in- 
come from property owned and _ business 
conducted by nonresidents in the state, 
“whether or not the corporation is qualified 
to do business in the state and whether or 
not the business is interstate commerce.” 
The Supreme Court of Arkansas indicated 
in -1933 that if a corporation which was 
organized and had its business situs in 
another state, and sold. goods on orders to 
citizens of Arkansas, did not qualify itself 
in accordance with Arkansas statutes to 
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do business there it was not subject to 
assessment and payment of an Arkansas 
income tax, the transactions between it and 
citizens of the state being interstate in 
character. (Temple v. Gates, 56 S. W. (2d) 
417.) As to domestic corporations, the 
highest court of Arkansas had held in 1939 
that the application of the state income tax 
to income of an Arkansas corporation which 
was derived from sources outside of Arkan- 
sas WaS improper, as such an imposition 
denied to the corporation the equal protec- 
tion of the laws and amounted to taking 
its property without due process in viola- 
tion of provisions of the federal and state 
constitutions. (McCarroll, Commissioner of 
Revenues v. Gregory-Robinson-Speas, Inc., 
129 S. W. (2d) 254.) 


In California, a levy upon the income 
of a foreign corporation engaged in inter- 
state commerce in the state was upheld in 
the state courts in 1946 in West Publishing 
Company v. McColgan, 166 P. (2d) 861, 
under the California Income Tax Act of 
1937. The corporation had salesmen operat- 
ing from offices in the state who solicited 
orders in interstate commerce and who also 
made collections and adjusted complaints 
of local customers. The judgment was 
affirmed, upon appeal to the Supreme Court 
of the United States, in a per curiam opin- 
ion, 66 S. Ct. 1378, rehearing being denied, 
67 S. Ct. 35. This Income Tax Act of 1937, 
which taxes “income from sources within 
this state,” defines taxable income as in- 
cluding “ineome from tangible or intangible 
property located or having a situs in this 
state and income from any activities carried 
on in this state, regardless of whether car- 
tied on in intrastate, interstate or foreign 
commerce.” (Laws of 1937, Chapter 765, 
Section 3.) 


Since the imposition of the present Min- 
nesota income tax in 1933, it has provided 
for the taxation of domestic and foreign 
corporations, not otherwise taxable under 
the law, “which own property within this 
state or whose business within this state 
during the taxable year consists exclusively 
of foreign commerce, interstate commerce, 
or both.” The Minnesota Board of Tax 
Appeals has ruled that the tax was applica- 
ble to an unlicensed foreign corporation 
engaged solely in interstate commerce with- 
in Minnesota. (Owens-Illinois Glass Com- 
bany v. Commissioner of Taxation, Docket 
No. 196, decided September 24, 1946.) 


Colorado, by the enactment of Laws of 
1947, House Bill No. 112, Chapter 84.2, has 
Provided that for the period from May 1, 


January 1 


1947, to December 31, 1948, taxable income 
from sources within the state includes “in- 
come from tangible or intangible property 
located or having a situs in this state and 
income from any activities carried on in 
this state, regardless of whether carried on 
in intrastate, interstate or foreign com- 
merce,” 


Franchise Taxes 


January 1 is a “deciding date” in connec- 
tion with franchise taxes in Kentucky, 
Maryland, Mississippi, Missouri, Nebraska, 
New Jersey, New Mexico, Ohio and Penn- 
sylvania. Should business be begun and 
qualification be effected before January 1, 
counsel has anticipated that franchise tax 
returns and the payment of franchise taxes 
will be required during the year immediately 
following that January 1 in these nine states. 
However, should the beginning of business 
and qualification be postponed until after 
that date, it may be expected that the 
filing of franchise tax returns and the pay- 
ment of taxes in these states will not be 
required during the year in which that 
January 1 occurs, and will first be effected 
in the succeeding year on or before the 
annually recurring due dates of the respec- 
tive returns and taxes. 


January 1’ also has a bearing upon the 
corporation franchise or license taxes to be 
paid in Alabama, Georgia and Michigan, 
when foreign corporations are about to 
enter these states on either side of that 
date by commencing and obtaining author- 
ity to carry on intrastate business there. 


The Alabama franchise tax and the 
Georgia corporation license tax are affected 
to the extent that foreign corporations 
qualifying and commencing business in these 
states between July 1 and December 31 are 
required to pay a half year’s tax for that 
six-month period. Therefore, if qualifica- 
tion and initial intrastate business activi- 
ties of a foreign company are delayed until 
January 1, that half year’s tax may be 
saved. 


A somewhat comparable situation is to 
be found in Michigan. There, however, 
while an initial payment of the franchise 
tax is not required upon qualification, as 
in Alabama and Georgia, the measure of 
the franchise tax to be paid in the succeed- 
ing July and August is affected by qualifi- 
cation before or after January 1. If 
qualification is effected after January 1, the 
franchise tax to be paid in the following 
July and August will be the minimum of, 
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$10. Where qualification takes place prior 
to that January 1, the first franchise tax 
is to be based upon each dollar of paid-up 
capital and surplus allocated to Michigan, 
a rate of two and one-half mills per dollar 
being applied. 


Information and Withholding Returns 


Returns of information at the source 
are required under the personal income tax 
laws of thirty-one states. Here, January 1 
has an important bearing upon the time 
when the first returns of this type may be 
prepared and filed since the data given is 
related to the calendar year preceding the 
year in which the returns are filed. Usually, 
where business activities within a_ state 
levying a personal income tax are begun 
prior to January 1, returns of information 
at the source are to be filed early in the 
succeeding year, related to a brief period 
in the previous year. Where, however, a 
delay until after January 1 occurs in busi- 
ness activities, and the salary or commis- 
sion payments usually accompanying such 
activity are likewise delayed, preparation 
and filing of such returns will be postponed 
until after another calendar year has passed. 
The states requiring returns of information 
at the source are Alabama, Arizona, Arkan- 
sas, California, Colorado, Delaware, Geor- 
gia, Idaho, Indiana, Iowa, Kansas, Ken- 
tucky, Louisiana, Maryland, Massachusetts, 
Minnesota, Mississippi, Missouri Montana, 
New Mexico, New York, North Carolina, 
North Dakota, Oklahoma, Oregon, South 
Carolina, Tennessee, Utah, Vermont, Vir- 
ginia and Wisconsin. 


In eight of these states—California, In- 
diana, Iowa, Kentucky, Maryland, New 
York, Oregon and Vermont—returns of 
withholdine at the source and accompany- 
ing payments of taxes withheld are required. 
If payments of salaries, commissions, etc., 
to employees in a taxing state are not begun 
until after January 1, the first reporting 
and remittance of such taxes is postponed 
until early in the calendar year following 
the year in which that January 1 occurs, 
and reporting for a short period in the year 
preceding that January 1 is eliminated. 
Withholding in Vermont begins January 1, 
1948, under House Bill No. 233, Laws of 
1947. With the exception of Oregon, where 
withholding at the source is to be required 
beginning January 1, 1948, at the rate of 
one per cent from wages, salaries, etc., in 
excess of $50 monthly, to both residents 
and nonresidents, with quarterly returns 
and remittances to be made, the remaining 
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seven states’ requirements are limited to 
withholding from income of nonresidents 
only. The Oregon withholding require. 
ments have come into force as a result of 
a special election on October 7, 1947, in 
which the people of that state rejected an 
act providing for a three per cent retail 
sales and use tax. Another result of the 
rejection of the sales and use tax was a 
decrease in the personal income tax exemp- 
tions in Oregon, on and after January 1, 
1948, from $750 to $500 for single persons 
and from $1,500 to $1,000 for married per- 
sons. 


Personal Property Taxes 


The pre-eminence of January 1 as a tax 
date extraordinary is further demonstrated 
by its relation to the assessment of both 
tangible and intangible personal property 
taxes. 


In twenty states tangible personal prop- 
erty is assessed as of January 1 for ad 
valorem tax purposes with respect to state 
and county taxes and, in many instances, 
also with respect to municipal taxes. These 
states are Arkansas, Florida, Georgia, Iowa, 
Louisiana, Maryland, Massachusetts, Mis- 
sissippi, Missouri, New Mexico, North Caro- 
lina, Ohio, Oklahoma, Oregon, South Caro- 
lina, Texas, Utah, Virginia, Washington and 
West Virginia. Assessments effected as of 
January 1 cover state, county and municipal 
purposes in fourteen of these states—Ar- 
kansas, Louisiana, Massachusetts, Missouri, 
New Mexico, North Carolina (where no 
state tax is levied), Ohio, Oklahoma, Ore- 
gon, South Carolina, Utah, Virginia, Wash- 
ington and West Virginia. Departures from 
the use of January 1 as an assessment date 
by municipalities may be found in Florida, 
Georgia, Iowa, Maryland and Texas. 


Liability to tangible personal property 
taxes arises through the mere presence of 
the property within the taxing state on 
the assessment date, being taxable to the 
then owner. It is not affected by considera- 
tions as to whether the owner is then 
engaged in business in the state, or whether 
it has secured authority to do business 
there as a foreign corporation. A delay 
in acquiring title to property within one 
of the states mentioned until after January 
1 may be expected to postpone the attach- 
ing of liability for these property taxes 
until the next assessment date unless there 
are statutory provisions, similar to those 
in Ohio, which give rise to liability for 
taxes on any personal property acquired 
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aiter the assessment date on which property 
taxes have not already been levied for the 
current year. 


In eleven of these twenty states stocks 
of merchants and, in some instances, those 
of manufacturers, are assessed at their aver- 
age value during the preceding year or some 
other period. These states are Arkansas, 
Florida, Iowa, Louisiana, Maryland, Mis- 
souri, New Mexico, Ohio, Oklahoma, South 
Carolina and Washington. 


Intangible personal property, such as 
accounts receivable, money on _ deposit, 
stocks and bonds, etc., is segregated, in 
varying classifications, as of January 1 for 
taxation at comparatively low rates in Flor- 
ida, Georgia, Iowa, Kansas, Oklahoma, 
South Dakota, Virginia and West Virginia, 
and as of December 31 in North Carolina. 
Taxation of the intangibles of foreign cor- 
porations is, ordinarily, limited to those 
arising out of business done within that 
state and regarded as having a situs there. 
A delay in entering a state to do business 
until after the date as of which the in- 
tangibles are assessed, January 1, would, of 
course, dispose of the possible liability of 
the intangibles for taxation during that year. 


Chain Store Taxes 


Of the nineteen states which impose chain 
store taxes, eight require that the licenses 
obtained upon the opening of stores be 
renewed on or before January 1 of the 
following year. These states are Colorado, 
Georgia, Idaho, Indiana, Montana, South 
Dakota, Texas and West Virginia. 


Where the opening of a store during the 
month of December in any of these eight 
states is contemplated, it may be anticipated 
that a renewal of the original license, which 
normally runs only to the end of the year, 
is to be effected almost immediately after 
application for the original license is made. 
However, if the opening is delayed until 
after January 1, but one license need be 
secured and but one fee need be paid, these 
covering the calendar year beginning January 1. 


In Colorado, Idaho, Indiana, Montana, 


South Dakota and West Virginia, each 
license issued after July 1 of each year is 
to be charged for at one half of the full 
tate and each license issued after January 1 
is to be charged for at the full rate. Thus, 
if a delay until after January 1 occurs, the 
corporation may expect a saving of the 
half-rate due for the preceding six months, 
related to the short period in December, 


January 1 


which will be due if business is commenced 
in December. Where the opening of several 
stores in two or more of these six states 
is under consideration, a potential saving 
of sizeable proportions may be indicated. 


Many occupation license taxes—those 
imposed for the privilege of carrying on a 
particular type of business—are levied for 
a period covering the calendar year and 
expire on December 31. Where business is 
begun during the year, a renewal of the 
license, secured upon commencing business, 
is usually required on or before the succeed- 
ing January 1. These observations have 
special application to most occupation 
license taxes in five Southern states—Geor- 
gia, Louisiana, Tennessee, Texas and Vir- 
ginia. It is not unusual for counsel to 
suggest postponement of the commence- 
ment of business activities during December 
in these states, where feasible, until after 
January 1, to obviate the early renewal of 
occupation license taxes which would be 
required if business were begun before Jan- 
uary 1. Such taxes are not ordinarily pro- 
rated, and usually the payment for a short 
period in December is as large as the re- 
newal payment to be made on or before 
December 31 for the following year. This 
presents an additional reason for consider- 
ing commencement of taxable activities after 
the new year has begun. 


Sales Taxes 


The observations made with respect to 
the renewal of chain store licenses and 
occupation license taxes have application 
also to the renewal of certain sales tax 
licenses under circumstances demanding a 
decision concerning the beginning of busi- 
ness within a sales tax state before or after 
January 1. In Alabama, Colorado and Utah 
the obtaining of sales tax licenses is called 
for before business is begun. These licenses 
are renewable on or before January 1 for 
the year following. Therefore, licenses se- 
cured in December are immediately renewa- 
ble, whereas if business is not commenced 
until after January 1, but one license, cover- 
ing practically an entire year, is to be se- 
cured in each of these three states. 


Annual sales tax returns supplement the 
filing of either monthly or quarterly returns 
in Alabama, Arizona, Maryland, Mississippi, 
Missouri and West Virginia. Where taxable 
sales tax activities are carried on in these 
states prior to January 1, shortly after that 
date an annual return, covering activities 
during the preceding year, will be expected. 
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A postponement of the beginning of such 
activities until after January 1 should delay 
the filing of a first annual sales tax return 
for a year. 


In Ohio, where semiannual vendors’ sales 
tax returns are due on or before January 31 
and on or before July 31, a first-return of 
this type on or before January 31 would 
not be due if taxable activities did not take 
place until after January 1, since the return 
is concerned with taxable transactions dur- 
ing the preceding six months. 


Annual Reports 


January 1 is also a “deciding date” for 
the filing of annual reports by foreign cor- 
porations in nine states—Colorado, Illinois, 
Louisiana, Maryland, Minnesota, Montana, 
Nevada, New Hampshire and North Da- 
kota. If authority to do business there 
as a foreign corporation is secured prior to 
January 1, annual reports are to be filed with- 
in a comparatively short time after that date. 


While the size of the fees payable upon 
filing these annual reports are not, in the 
main, substantial, the labor entailed in the 
preparation of several annual reports may 
lead to a decision to postpone the obtaining 
of authority to do business until after 
January 1. This would result in a cor- 
responding postponement of the prepara- 
tion and filing of returns until early in the 
following year. The possible advantage of 
such a delay, where but one or two of 
these states are involved, is, of course, 
weighed by counsel together with advan- 
tages related to other reports and taxes of 
the same states, previously discussed, where 
January 1 is likewise a “deciding date.” 


Effects upon Withdrawal 


Counsel has found that cognizance 
should likewise be taken of the remarkable 
effects of January 1 as a “deciding date” 
when, toward the end of a year, a corpora- 
tion anticipates a removal from one or more 
of the forty-six states in which January 1 is 
a tax date of outstanding significance. 


When the tax effects of withdrawing from 
one or more of these states are being 
studied liability for the payment of annual 


state taxes and their accompanying reports is. 


viewed from a different angle from that which 
prompts consideration of tax effects when entry 
into a state for the first time is under consider- 
ation. Thus, when the abandonment of corpo- 
rate activities and formal withdrawal, by filing 
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the necessary documents with the state 
officials, are being considered, the possible 
effects of withdrawal before or after Janu. 
ary 1 upon recurring taxes are to be weighed 
with care. Often, if a corporation remains 
qualified in a state until after January 1], 
it becomes subject to the preparation of 
reports and the payment of taxes due in 
the new year, liability for which would not 
have attached if business had been dis- 
continued and authority formally surren- 
dered before January 1, rather than shortly 
after that date. 


Income Tax Returns 


In fifteen of the thirty-one states in 
which net income taxes are imposed upon 
foreign corporations, the requirements for 
formal withdrawal call for the filing of 
returns which report income not previously 
revealed for income tax purposes. These 
fifteen states are California, Connecticut, 
Georgia, Kansas, Kentucky, Louisiana, 
Maryland, Massachusetts, New Mexico, New 
York, North Carolina, North Dakota, Penn- 
sylvania, Utah and Virginia. Should a 
corporation which plans to withdraw from 
one or more of these states remain there 
after January 1, carrying on its usual busi- 
ness, and withdraw shortly afterward, it 
may expect to be required, as a condition 
of its withdrawal, to file a net income tax 
return, if it is on a calendar year basis, to 
cover the period from January 1 to the 
time it ceases to do business in the new 
year. This would, of course, be in addition 
to the filing of net income tax returns 
covering the preceding calendar year, which 
are also required as a condition of with- 
drawal. Where, however, formal withdrawal 
from one of these states is consummated 
in advance of January 1, the withdrawal 
requirements as to net income tax returns 
call only for a single return to be filed for 
that portion of the calendar year preceding 
January 1 during which activities were 
carried on within the state. 


The first day of the corporation’s fiscal 
year must be substituted for the first day 
of the calendar year, in applying, to com- 
panies not operating on a calendar year, the 
observations made above with regard to the 
filing of net income tax returns upon with- 
drawal. Thus, the discontinuing of business 
activity and the formal withdrawal prior 
to the end of a fiscal year, does not relieve 
the company from filing, as a condition of 
withdrawal, a net income tax return cover- 
ing activities within the state during that 
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fiscal year. It would of course, relieve it 
from preparing and filing a supplementary 
return for a short period in the new fiscal 
year, Which would be due upon withdrawal. 


In the remaining sixteen states which 
impose corporate net income taxes, it may 
be found that although net income tax 
returns are not customarily filed as a part 
of the withdrawal procedure, a technical 
liability may exist in connection with such 
returns and withdrawal prior to January 
1, or before the end of the fiscal year, would 
make unnecessary consideration of supple- 
mental returns of income related to activi- 
ties beyond either January 1 or the first day 
of a new fiscal year. 


Franchise and Other Taxes 


In Georgia, New Mexico, Ohio and Penn- 
sylvania, January 1 is a “deciding date” 
for the payment of additional franchise or 
corporate license taxes of foreign corpora- 
tions which remain in the state beyond that 
date. If formal withdrawal is not effected 
prior to that date, counsel has found that 
liability for franchise or corporate license 
taxes attaches as of January 1 for the year 
in which that January 1 falls. Therefore, 
where feasible, it is customary to effect 
withdrawal in advance of that date. New 
Jersey was formerly in this group. How- 
ever, Chapter 51, Laws of 1947, amended 
the existing law by providing that for the 
privilege year 1947 and thereafter the tax was 
to become a lien on and after January 1 of the 
year next succeeding the privilege year, in- 
stead of on January 1 of the privilege year. 


In the twenty states in which tangible 
personal property is assessed as of January 
1 for ad valorem tax purposes with respect 
to state and county taxes and, in many 
instances, with respect to municipal taxes 
also, the disposition of such property to 
others prior to January 1, or its transfer 
to jurisdiction where a different assessment 
date obtains, is not unusual where a with- 
drawal from the state toward the end of 
the year is in prospect. These states are 
Arkansas, Florida, Georgia, Iowa, Louisiana, 
Maryland, Massachusetts, Mississippi, Mis- 
souri, New Mexico, North Carolina, Ohio, 
Oklahoma, Oregon, South Carolina, Texas, 
Utah, Virginia, Washington and West Vir- 
ginia, 

In Alabama, Colorado and Utah, the 
licenses issued in connection with sales taxes 
are required to be renewed on or before 
January 1, A complete halt in selling opera- 
tions prior to January 1, where withdrawal 


January 1 





from one of these states is considered, 
would make unnecessary renewal of the 
sales tax license for the year to come. 


Renewal of chain store licenses is required 
on or before January 1 in Colorado, Georgia, 
Idaho, Indiana, Kentucky, Montana, South 
Dakota, Texas and West Virginia. The 
closing of stores in one or more of these 
states before the end of the year would, of 
course, make it unnecessary for such stores 
to secure licenses for the following year if 
the closing is found practicable in connec- 
tion with contemplated withdrawal from 
the state or states. 


In Georgia, Louisiana, Tennessee, Texas 
and Virginia, license taxes, exacted for the 
privilege of engaging in a particular type 
of business, are renewable each year on or 
before January 1. Where a taxable occupa- 
tion is discontinued in one of these states 
before January 1, a renewal of that license 
for the coming year is unnecessary. 


Recapitulation 


The previous observations provide ample 
justification for the stamping of January 1 
as a “tax date extraordinary.” 


From the standpoint of entry by a cor- 
poration into a state to initiate business 
operations and secure the privilege of “doing 
business,” ten types of reports and taxes 
have been under consideration. In forty- 
five states and the District of Columbia 
January 1 has a bearing upon the time 
when reports or taxes in each jurisdiction 
may be due or payable, the determining 
factor being whether business is begun and 
licensing is effected prior or subsequent to 
that date. If such steps are taken prior 
to January 1, a filing of reports or the 
payment of taxes follows shortly after that 
January 1, while a delay until after January 
1 may defer the reporting or payment until 
after January 1 of the following year. 


The forty-six jurisdictions referred to may 
be grouped as follows, according to the 
total number of reports and taxes in each 
which are affected in this manner by Janu- 
ary 1: seven—Georgia; six—Maryland and 
Virginia; five—Iowa, Louisiana and Missis- 
sippi; four—Alabama, Colorado, Kentucky, 
Missouri, Montana, New Mexico, North 
Carolina and Oklahoma; three—Arizona, 
Arkansas, California, Idaho, Indiana, Kan- 
sas, Minnesota, New York, North Dakota, 
Ohio, Oregon, South Carolina, Utah and 
West Virginia; two—Pennsylvania, South 
Dakota, Tennessee, Texas, Vermont and 
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Wisconsin; one—Connecticut, Delaware, kota, Oregon, South Carolina, South Dakota, 
District of Columbia, Florida, Illinois, Tennessee and Washington. 
Massachusetts, Nebraska, Nevada, New 


Hampshire, New Jersey, Rhode Island and 
Washington. 


From the standpoint of withdrawal from 
a state and the number of states in which 
January 1 has a bearing upon the filing of 


Tax clearances are required before formal 
withdrawal can be consummated in two 
thirds of the states in which January 1 ig 
an important deciding date in connection 
with withdrawal. When a decision to quit 
one or more of these states has been reached 
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reports and the payment of taxes, the states toward the latter part of a year, the steps i 
may be divided into the following groups, toward a formal departure _— usually ~~ 
according to the total number of reports itiated as carly pr? possible, for, in many of 
? these states, considerable time must elapse 
and taxes related to a given state: fivé— before the formalities precedent to the se- 
Georgia; three—Louisiana, New Mexico, curing of tax clearances can be satisfied, 
Texas, Utah, Virginia; two—Colorado, Ken- ‘Tardiness in suspending taxable business 
tucky, Maryland, Massachusetts, North activities and in setting in motion the ma- 
Carolina, Ohio, Pennsylvania and West chinery to effect formal withdrawal, may 
Virginia; one—Alabama, Arkansas, Cali- imperil possible tax economies and may 

fornia, Connecticut, Florida, Idaho, Indiana, carry the company beyond January 1, with <= 
Iowa, Kansas, Mississippi, Missouri, Mon- consequent liability for a new year’s taxes. 
tana, New Jersey, New York, North Da- [The End] 
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UNEMPLOYMENT ne i coe! > — . the Industrial Commissioner pe 
of the State of New York, fixes the time within which an self. 
TAX CREDITS ' 


acquiring employer in New York is required to notify the and 

Division of Placement and Unemployment Insurance that T 

he has acquired all or substantially all the assets of another employer, as specified in = 
SC; 


Section 577 1(c) of the New York law, in order to have his experience combined with that 





of the transferring employer for tax credit purposes. The acquiring employer must my 
notify the Division not later than November 30 of the year immediately following the year ( 
of the effective date as of which the credit was computed. Notices received after this date dur 
will not be effective for that particular year, but will effect a combination of experience so 
with respect to any effective date not earlier than fourteen months prior to the receipt of $35 
notice. The time limit corresponds to the time fixed by law for notice of acquisition for a, 





the transfer of existing tax credits, and is also the last date for the reporting of wages in 
order that tax credit may be applied to the contributions due on those wages. 
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TAXATION and FINANCE 





ALGER B. CHAPMAN .- .- - 


IN NEW YORK STATE 


President of the New York State 


Tax Commission, delivered this article recently as an address before 
the Detroit Chapter of the Tax Executives Institute 





N THE FIELD of taxation and finance 

in New York State, the present adminis- 
tration has devoted itself, from the outset, 
to two major goals. 


The first goal has been to put the state 
government itself on a sound fiscal basis, 
so that it can be operated in an efficient, 
businesslike manner without imposing ex- 
traordinary tax burdens upon the present 
generation and without foisting the costs 
of today’s government upon future genera- 
tions. 


The second goal has been to stem the 
tide toward over-centralization of govern- 
ment by strengthening and promoting local 
self-government at the town, village, city 
and county levels. 


The record of accomplishment toward 
the attainment of the goal of a sound 
fiscal and businesslike state government, 
can be hurriedly and, therefore, incompletely 
sketched as follows: 


(1) The old state debt has been reduced 
during the past four years by $136.4 million, 


so that the entire state debt is now only 
$359.7 million. 


(2) Operating surplus and other receipts 
in the amount of $514.2 million have gone 
into a postwar reconstruction fund to fi- 
nance public works and other vital programs 
such as health, housing and conservation. 
Altogether $623 million has been set aside 
out of surplus for postwar reconstruction 
and tax stabilization. 

(3) Tax savings during the past four 
years have amounted to $311.6 million. 
These tax savings have resulted primarily 
from a fifty per cent cut in the personal 
income tax, a twenty-five per cent cut in 
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the corporate franchise tax and a twenty- 
five per cent cut in the unincorporated busi- 
ness tax, and from adjustments in the 
stock transfer tax rates. These tax savings 
are in addition to many millions of dollars 
by which the unemployment insurance bill 
of New York employers has been reduced. 


Improved Tax Structure 


Paralleling these three basic accomplish- 
ments in the field of debt reduction, ac- 
cumulation of surplus and tax savings, are 
major improvements in the technical tax 
structure. For example, the corporate fran- 
chise tax law has been completely over- 
hauled. In lieu of an arbitrary classification 
of different types of corporations for tax 
purposes, the various activities of a single 
corporation are taxed according to their 
nature, and the allocation formulae for 
determining the amount of corporate income 
within and without the state have been 
made more realistic and, therefore, more 
equitable. 


As a consequence of the revision of the 
personal income tax, over one million tax- 
payers will file their returns on a postcard- 
size form, on which reporting will be boiled 
down to the barest essentials. 


An illustration of the type of approach 
now being taken to fiscal problems in the 
state, is found in the preparations made 
for the veterans’ bonus in November. The 
people themselves will pass upon whether 
a bonus shall be paid to the one and one- 
half million New York veterans. If 
approved, it will be financed by a 
$400,000,000 bond issue to be paid off in 
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ten years rather than in the traditional 
forty years. And, on Governor Dewey’s 
recommendation, the legislature has already 
provided for the taxes to pay off the bonds 
in the event they are issued. Thus, if the 
people vote for the bonus, they will at the 
same time put into effect the measures for 
financing it. We, rather than another gen- 
eration, will pay for it, and at the lowest 
possible cost, so far as carrying charges 
and administrative costs are concerned. 


It should be emphasized that the fore- 
going, and other steps which have been 
taken to strengthen and improve the fiscal 
position of the state, and the extensive 
planning for continuation of a sound, busi- 
nesslike operation, have all occurred simul- 
taneously with an expansion rather than a 
curtailment of state services for the general 
welfare of the people of the state. This 
expansion has occurred not only in direct 
state services but also in additional assist- 
ance to the localities. 


Promotion of Local Self-Government 


Everyone who believes firmly in our 
American philosophy of government appre- 
ciates, I think, the dangers inherent in 
over-centralization. Not only does it en- 
danger the structure of government itself 
by making it more vulnerable to the efforts 
of those who would prefer something quite 
different, but it ‘dissipates the people’s in- 
terest and opportunity to participate in 
government. It is wasteful because it pre- 
vents adaptability to the varying needs of 
individual communities. What is more im- 
portant, the people at home never appreciate 
that the money sent to them for expendi- 
ture from the central government came 
out of their own pockets, not from some 
miraculous money-making machine operated 
at no expense to themselves. 


Accordingly, almost from the very day 
Governor Dewey took office, he set the 
administration to work to analyze the 
problems of local finance and to see what 
could be done toward strengthening local 
financial responsibility. An informal com- 
mittee to explore this field was appointed 
by him two weeks after he took office in 
January, 1943. A year later a legislative 
commission was established to continue 
the study and to review the entire financial 
relationship between the state and its sub- 
divisions. 


This group, identified as the Commission 
on Municipal Revenues and Reduction of 
Real Estate Taxes, developed an important 
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part of the New York program which has 
come to be known as the Moore Plan. 
after Comptroller Frank Moore, who dir- 
ected the activities of the commission. 


Moore Plan 


A major feature of the Moore Plan was 
the substitution of a system of per capita 
payments to cities, towns and villages, for 
the former system of shared taxes. Under 
the old system, a half-dozen taxes were 
shared with the localities under as many 
different distribution formulae. For ex- 
ample, the corporation franchise tax was 
distributed on the basis of location of 
tangible personal property of the taxed 
corporation; the personal income tax was 
allocated on the basis of assessed valuation 
of real property; the alcoholic beverage 
tax was distributed on a wet population 
basis. 


The main trouble with the old shared 
tax system was that the municipalities could 
not estimate in advance the amount of 
revenue which they would receive from the 
state. In one year a particular locality 
might receive far more revenue than it 
expected or needed, while in the next year 
it might be faced with a large deficit because 
of a sudden and wholly unexpected drop 
in shared tax receipts. Moreover, because 
of peculiarites in the distribution formulae, 
there were many inequalities in the alloca- 
tions. There was absolutely no stability. 
When the municipalities were most in need 
of revenues, usually they received the least. 


Under the Moore Plan, annual per capita 
contributions to local governments are now 
made by the state at the rate of $6.75 to 
cities, $3.55 to towns, and $3 to villages. 
Aside from fluctuations in population, no 
element in the distribution is now subject 
to change. The municipalities are in a 
position to plan their financial programs 
with definite assurance of the amounts to 
be received in lieu of shared tax payments. 


Stabilization Reserve Funds 


In order to assure stability in both local 
and state finances, the per capita distribu- 
tion system under the Moore Plan is 
complemented by the creation of tax 
stabilization reserve funds. There are now 
two budgets—one for local assistance and 
one for state purposes. Each has its own 
reserve fund, ready to.absorb the shock 
of falling revenues or to receive in good 
times any operating surpluses with which 
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the state may end its fiscal year. If with- 
drawals from the reserve funds prove 
necessary, the law requires that they be 
repaid within six years. Excess tax collec- 
tions, over and above certain limitations, 
result in tax reduction. As a result of all 
this, municipalities in New York State may 
now plan a budget realistically with assur- 
ance of stable revenue payments from the 
state. 


Assumption of Welfare Costs 


3ut the plan does not stop there. It 
embraces a number of further steps de- 
signed to make local budgeting easier for 
the municipalities. One step in_ that 
direction was the state’s assumption of 
eighty per cent of welfare costs. Formerly, 
the state paid only forty per cent. Welfare 
costs present especially serious problems 
in budget-making because they vary so 
widely in good times and bad. Even now, 
they are rising with the cost of living. 
The state. has underwritten the major 
share of these costs because its revenue 
system is far more flexible than that of 
local government, and can be adjusted 
more easily to changing needs. 


As part of the same general program, 
the state has relieved local budgets of other 
types of expenses such as, for example, 
expenditures for health services and certain 
expenditures of public works. The state 
now pays from fifty per cent to seventy-five 
per cent of the cost of local health services, 
including an expanded tuberculosis control 
program. Under public works, the state 
has assumed the cost of rights-of-way for 
state highways, formerly borne by the 
counties; the cost of construction of state 
highway arteries in cities and _ village 
connections, formerly borne by the munici- 
palitics; and the full cost of snow removal, 


formerly shared by the state and local 
governments. 


Education Costs 


Education bulks large in the local tax 
picture, at a cost of more than $400 
million annually. In recent years, the state 
has assumed more and more of that bill. 
For many years state aid payments for 
education purposes were made under the 
so-called Friedsam Formula. This was 
revised three years ago to provide for sub- 
Stantially increased state payments; in 
addition, a new appropriation pays most 
of the teachers’ salary increases voted by 
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the 1947 legislature on recommendation by 
a special committee on education. This 
newly added education appropriation will 
pay eighty-three per cent of the teachers’ 
salary increases this year and, after teachers 
have earned regular increments over a 
period of years, will never pay less than 
fifty-two per cent of this item. 


As a result of the revised program of 
local assistance, the state is currently 
turning back to its localities fifty-nine per 
cent of the total state budget in addition 
to absorbing substantial items of cost 
which were formerly local charges. 


Real Property Tax 


But while this program disposed of many 
of the immediate problems of local finance, 
it did not correct a basic weakness—local 
dependency upon the real estate tax for 
nearly all local revenues. Nor did it alter 
the fundamental truth that continued 
expansion of state grants, direct or indi- 
rect, could serve only to undermine the 
foundations of local self-government. 


In New York, as elsewhere, the real 
property tax base has remained relatively 
constant. By nature, the amount of real 
estate is limited. Even in times of inflated 
values, the local tax base has not expanded 
proportionately with either commercial and 
industrial profits or the rising cost of local 
government. The Moore Commission took 
note of this situation and recommended 
continued study of the principles of addi- 
tional taxing powers for local government. 
The municipalities themselves have been 
aware of the problem and through the New 
York State Conference of Mayors have 
repeatedly appealed for new municipal tax- 
ing powers under which the municipalities 
would be enabled to supplement real prop- 
erty tax revenue. 


Governor Dewey, in his message to the 
legislature last January, called attention 
to the wide diversity in the fiscal conditions 
of municipalities, and urged that further 
taxing powers were needed by some 
localities if essential services were to be 
maintained under financial home rule. 


Two months later, in a special message 
to the legislature, the Governor once more 
called attention to the problem, reviewed 
the steps which had already been taken 
to strengthen local finance and recom- 
mended for adoption an optional local tax 
program “to allow local government to 
meet the needs of the people according 
to their own desires.” 
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New Local Tax Bill 


The new local tax bill confers upon 
the counties in the state the right to impose 
one or more, or all, of the following types 
of taxes: a two per cent retail sales tax; 
an auto use tax of $5 on passenger cars 
up to 3,500 pounds, and $10 for those over 
3,500 pounds and for trucks; a tax up 
to twenty-five per cent of the amount of 
retail alcoholic beverage license fees; a tax 
up to three per cent on restaurant meals 
over $1; a five per cent tax on admissions; 
and a vending machine tax. 


In addition, the new law confers upon 
cities with populations over a hundred 
thousand the same taxing powers, to the 
extent that the county in which a city 
is located does not use any one of the taxing 
powers. The cities are also authorized 
to impose a gross receipts tax on business 
and a hotel tax of five per cent on rooms 
which rent for $2 or more. The new local 
tax law is regarded as an initial step toward 
an adequate system of self-finance for the 
localities. 


However, as Governor Dewey said last 
March: “Because this bill is basically the 
beginning of a program, it undoubtedly 
will require reworking in the years ahead.” 
Like every other tax law ever enacted, this 
law will need perfecting. The administra- 
tion fully recognized that. Suggestions for 
revision and improvement are being studied 
continuously. These undoubtedly will lead 
to recommendations for specific amend- 
ments at the next legislative session. But 
the most significant fact inherent in the 
entire program is that the State of New 
York has taken another positive step 
toward decentralization of financial admin- 
istration while providing the legislative 
framework around which local government 
can build, and within which it can grow 
strong and self-reliant. Governor Dewey, 
when he signed the local tax bill, called 
it “reposing confidence in the people at 
home and in their local governments to 
manage their own affairs, in their own way, 
according to their own judgment.” 


We like to think of this local tax program 
as a new approach to the problems of 










—_— $< gg 


governmental finance. In essence, however, 
it is as old as all of our institutions of 
government. It is truly government by the 
people and for the people under the 
immediate control of the people in their 
own home towns. While government by 
free men is undergoing the gravest trials 
of our time, that philosophy of government 
must prevail if democracy is to survive. 


Summary 


To summarize, we find, over the past 
four years, the following major accomplish- 
ments in the field of finance and taxation 
in New York: 


(1) The state debt has been reduced to 
a figure only about half of the state’s total 
annual expenditures, 


(2) Extraordinary tax savings have been 
effected for the people and for New York 
State business. 


(3) A substantial surplus has been built 
up for the rehabilitation and expansion 
of public works and the protection of the 
budget in the event of hard times. 


(4) A comprehensive program has been 
put into effect for strengthening and 
promoting local self-government, thus 
throwing a block against the trend toward 
over-centralization with all the evils it 
entails. 


All of this has been accompanied by 
expansion rather than reduction in direct 
state services and state financial aid to 
local government. 


I submit this record not only for the 
purpose of demonstrating that state govern- 
ment can itself be a sound, well-run business 
institution, but also to emphasize a point 
with which tax men are familiar, but which 
they are apt to overlook in their day-to-day 
thinking: over-all, sound planning in the 
broad field of taxation and finance, and not 
only improvements in technical tax struc- 
ture, is necessary to create a healthy en- 
vironment in which to live and carry on 
business activity under our free-enterprise 
system. 


[The End] 
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Divisibility of Property 


For Purposes of Depletion 


By 


ARNOLD LEVY and JEROME H. SIMONDS 


Mr. Levy, a member of the New York and District of Columbia bars, was 
formerly General Counsel of the Bituminous Coal Division of the Department 


of Interior. 


Mr Simonds, formerly an attorney with the Departments of 


Interior and Justice, is a member of the Illinois and District of Columbia bars 


AXPAYERS receiving income from 

mineral resources are entitled to deple- 
tion deductions,’ to the extent of their re- 
spective capital investments in the mineral. 
Income is gained by taxpayers in the extrac- 
tive industries through their ownership 
of a variety of proprietary interests in such 
resources. The taxpayer may own a lease- 
hold or fee interest in a single mineral 
deposit; he may own such interests in sev- 
eral deposits contemporaneously; in addi- 
tion, he may or may not have an operating 
relationship to the property. His interest 
may be limited to a nonoperating right to 
receive royalties as a lessor or sublessor of 
all or part of the property, or as a pur- 
chaser of a royalty interest. 


Proprietary interests may have been ob- 
tained by the taxpayer from one or more 


1“Capital investments in natural resources 
are reduced after the minerals are extracted. 
Because the sale of the minerals extracted ulti- 
mately would convert the entire capital invest- 
ments into taxable income, the Internal Revenue 
Code permits the owners of the minerals to 
recover, tax free, at least the cost of their in- 
vestments. This is accomplished by allowing 
persons receiving income from the mineral de- 
pletion deductions, to the extent of their respec- 
tive capital investments in the mineral. These 
deductions restore the taxpayers’ capital assets, 
the remaining proceeds from the mineral be- 
coming the taxpayers’ taxable income, except 
as subject to other deductions.’’ ‘‘The Depletion 
of Net Profit Payments,’’ by Arnold Levy and 
Jerome Simonds, TAXES—The Tax Magazine, 
July, 1947, p. 615. 
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persons in one or more transactions, and the 
interests may or may not be in contiguous 
tracts. In some cases, a taxpayer may 
operate, as a single unit, an assemblage of 
such interests. 


The Internal Revenue Code provides that 
depletion be computed on the cost method 
or on the percentage of income from the 
“property” method, depending on which 
provides the larger depletion. The statute 
limits the amount of depletion that can be 
taken on the percentage method to a fixed 
percentage of the net income and of the 
gross income from the property. Where a 
taxpayer owns a variety of interests, the 
question is whether the statutory limitation 
is to be applied separately to each interest, 
or to all of the interests viewed as a unit. 
Where some of the interests are profitable 
and others unprofitable, the basis for the 
fundamental dispute between the taxpayer 
and the government reveals itself. 


Despite continuing controversies between 
taxpayers and the Commissioner of Inter- 
nal Revenue as to what constitutes the 
“property,” Congress has continued to de- 
scribe that unit merely as the “property.” ’ 





2 As presently effective, the controlling statu- 
tory provisions are: 

“Sec. 23. Deductions from Gross Income, 

“In computing net income there shall be 
allowed as deductions: ~ 


“(m) Depletion.—In the case of mines, oil and 
(Footnote continued on p. 1064.) 
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‘The Bureau of Internal Revenue has em- 
bodied its views as to the meaning of the 
term “property” in its Regulations.* In 
turn, the views of the Bureau have been 
set forth on two occasions in General Coun- 
sel’s Memoranda.‘ On at least ten oc- 


casions, controversies between taxpayers 


(Footnote 2 continued.) 


gas wells, other natural deposits and timber, 
a reasonable allowance for depletion and for 
depreciation of improvements, according to the 
peculiar conditions in each case; such reason- 
able allowance in all cases to be made under 
rules and regulations to be prescribed by the 
Commissioner, with the approval of the Sec- 
retary. . 

““(n) Basis for Depreciation and Depletion.— 
The basis upon which depletion, exhaustion, 
wear and tear, and obsolescence are to be al- 
lowed in respect of any property shall be as 
provided in section 114. 


“Sec. 114. Basis for Depreciation and De- 
pletion.—‘‘(b) Basis for Depreciation—. . . 
**(1) General Rule.—The basis upon which 
depletion is to be allowed in respect of any 
property shall be the adjusted basis provided 
in section 113 (b) for the purpose of determin- 
ing the gain upon the sale or other disposition 
of such property, except as provided in para- 
graphs (2), (3), and (4) of this subsection. . . 

“*(3) Percentage Depletion for Oil and Gas 
Wells.—In the case of oil and was wells the 
allowance for depletion under section 23 (m) 
shall be 27% per centum of the gross income 
from the property during the taxable year, 
excluding from such gross income an amount 
equal to any rents or royalties paid or incurred 
by the taxpayer in respect of the property. 
Such allowance shall not exceed 50 per centum 
of the net income of the taxpayer (computed 
without allowance for depletion) from the prop- 
erty, except that in no case shall the depletion 
allowance under section 23 (m) be less than it 
would be if computed without reference to this 
paragraph. 

“*(4) Percentage Depletion for Coal 
Mines . 

**(A) In General.—The allowance for depletion 
under section 23 (m) shall be, in the case of coal 
mines, 5 per centum ... of the gross income 
from the property during the taxable year, ex- 
cluding from such gross income an amount equal 
to any rents or royalties paid or incurred by 
the taxpayer in respect of the property. Such 
allowance shall not exceed 50 per centum of the 
net income of the taxpayer (computed without 
allowance for depletion) from the property, ex- 
cept that in no case shall the depletion allow- 
ance under section 23 (m) be less than it would 


be if computed without reference to this para- 
graph.”’ 


[etc.] 


* The present Regulations 111 provides in Sec- 
tion 29.23 (m)-1 as follows: 


‘‘(b) A ‘mineral property’ is the mineral de- 
posit, the development and plant necessary for 
its extraction, and so much of the surface of 
the land only as is necessary for purposes of 
mineral extraction. The value of a mineral 
property is the combined value of its component 
parts. 

‘‘(c) The term ‘mineral deposit’ refers to min- 
erals in place. ... 

“‘(i) ‘The property’, as used in Sec. 114 (b) 
(2), (3), and (4) and sections 29.23 (m)-1 to 29.23 
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and the government on this issue have been 
before the Tax Court or its predecessor, 
the Board of Tax Appeals, for resolution’ 
In three of these ten cases, decision by a 
United States Circuit Court of Appeals 
became necessary because of further ap- 
peals* and, in one instance, a petition for 





(m)-19, inclusive, means the interest owned by 
the taxpayer in any mineral property. The tax- 
payer’s interest in each separate mineral prop- 
erty is a separate ‘property’; but where two or 
more mineral properties are included in a single 
tract or parcel of land, the taxpayer’s interest 
in such mineral properties may be considered to 
be a single ‘property’, provided such treatment 
is consistently followed.’’ 

The first attempted definition of a ‘‘mineral 
property”’ and ‘‘property’’ for depletion pur- 
poses was contained in Regulations 45 (promul- 
gated January 28, 1921) under the Revenue Act 
of 1918. Article 201 (c) provided: 


“‘A ‘mineral property’ or ‘property’ is the oil 
or gas well, including the mineral, plant, de 
velopment, and surface value of the land. The 
value of a mineral property is the combined 
value of its component parts.”’ 


Article 208 provided: 


“Every taxpayer claiming a deduction for 
depletion for a given year will be required to 
estimate or determine with respect to each 
separate property the total units . .. of 
mineral products.’’ 


Regulations 62 (1922 Edition) were issued 
under the Revenue Act of 1921. Article 201 (c) 
defined a ‘‘mineral property’’ or ‘‘property”’ as 
‘“‘the mineral deposit, the development and plant 
necessary for its extraction, and so much of the 
surface as is reasonably expected to be under 
laid with the mineral. The value of a mineral 
property is the combined value of its component 
parts.’’ Article 208 of Regulations 62 was sub- 
stantially the same as Article 208 in Regula- 
tions 45. 


The definition of ‘‘mineral property”’ and ‘‘the 
property,’’ and the provisions for computing de- 
pletion, were continued without substantial 
change in Regulations 65, issued under the 
Revenue Act of 1924. 


Regulations 69, issued under the Revenue Act 
of 1926, the act which introduced percentage 
depletion for oil and gas wells (Section 204 
(c) (2) of the Revenue Act of 1926, 44 Statutes 
16), continued the same definition of the ‘‘min- 
eral property”’ in Article 201 (c), omitting from 
its coverage in that section, however, the defini- 
tion of ‘‘the property.’’ Article 221 (‘‘Depletion 
in the case of oil and gas wells’’) defined ‘‘the 
property”’ as ‘‘the separate tracts or leases of 
the taxpayer.’’ The remaining pertinent provi- 
sions of Regulations 69 made no substantial 
changes; nor did Regulations 74, under the Rev- 
enue Act of 1928 (Articles 221 and 241), make 
substantial changes. 


The Revenue Act of 1932 extended percentage 
depletion to coal, metal mines and sulphur, and 
at the same time eliminated discovery depletion 
with respect to those items. Sections 114 (b) 
(2), (3) and (4) of the Revenue Act of 1932, 47 
Statutes 202, 203. 


Regulations 77, issued under that act, con- 
tained more definitive definitions than those in 
the previous Regulations. Article 221 (b) de 

(Footnote 3 continued on p. 1065.) 

4 Footnotes 4, 5 and 6on p. 1065. 
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writ of certiorari was denied by the United 
States Supreme Court.’ No published opin- 
ion of the Supreme Court deals specifically 
with the problem. 


In four instances, the Commissioner re- 
fused to acquiesce in decisions of the Board 
of Tax Appeals and the Tax Court which 
were adverse to the position of the govern- 
ment.® 


Mallory Case 


Despite the Regulations, the General 
Counsel’s Memoranda and the court deci- 
sions, there is still much uncertainty as to 
the meaning of the term “property.’® As 
recently as October 22, 1947, a further 
chapter in the government-taxpayer con- 
troversy was launched when the Mallory 
Coal Company filed an amended petition in 
the Tax Court.” 


The controversy in that case relates to 
the following situation as described in the 
petition. During the tax years in question, 
the taxpayer mined coal properties under 
three leases, two executed in 1917 and one 
in 1936. From 1932, when percentage deple- 


(Footnote 3 continued.) 

fined a ‘‘mineral property’’ as ‘‘the mineral 
deposit, the development and plant necessary 
for its extraction, and so much of the surface 
land only as is necessary for purposes of min- 
eral extraction. The value of the mineral prop- 
erty is the combined value of its component 
parts.’’ Article 221 (j) defined ‘‘the property’”’ as 
meaning ‘‘the interest owned by the taxpayer, 
freehold or leasehold in any mineral property. 
The taxpayer’s interest in each separate min- 
eral property is a separate ‘property’; but 
where two or more mineral properties are in- 
cluded in a single tract or parcel of land, the 
taxpayer’s interest in such mineral properties 
may be considered to be a single ‘property’, 
provided such treatment is consistently fol- 
lowed.”’ 

The same definitions of the ‘‘mineral prop- 
erty’ and ‘‘the property’’ were followed in 
Regulations 86 under the Revenue Act of 1934 
(Articles 23 (m)-1 (b) and (j)), Regulations 94 
under the Revenue Act of 1936 (same articles), 
and Regulations 101 under the Revenue Act of 
1938 (same articles). 

Regulations 103, issued in 1940, contained a 
definition of the ‘‘mineral property’’ identical 
to that contained in Regulations 77 through 101 
(Section 19.23 (m)-1 (b)), but modified the defi- 
nition of ‘‘the property’’ by omitting the words 
“freehold or leasehold’’ in the first sentence. As 
modified, Regulations 103 defined (Section 19.23 
(m)-1 (i)) “the property’? as meaning ‘‘the 
interest owned by the taxpayer in any mineral 
property. The taxpayer’s interest in each sepa- 
rate mineral property is a separate ‘property’; 
but where two or more mineral properties are 
included in a single tract or parcel of land, the 
taxpayer’s interest in such mineral properties 
may be considered to be a single ‘property’, 
provided such treatment is consistently fol- 
lowed.”’ 


Divisibility of Property 


tion for coal was introduced in the Code, 
the taxpayer consistently computed its de- 
pletion allowance for each year by treating 
the coal properties covered by all of its 
leases as one property. Until the receipt 
of a deficiency letter in 1946, the Commis- 
sioner had never objected to this practice. 


The lands covered by the three leases 
adjoin, and form a single compact boundary, 
all in the west end of the same mountain. 
The taxpayer worked a deposit of three 
beds of coal under each lease. The coal was 
taken to two tipples, one at Mallory, West 
Virginia, on the north side of the leased 
property, and one at Landville, on the west 
side of the property. Workings were desig- 
nated as 1, 2, 3, 4 and 5. Mine No. 1 was 
in the top seam; Mines 2 and 3 were in the 
bottom seam; Mines 4 and 5 were in the 
middle seam. The coal from Mines 1, 3 and 
4 was loaded in railroad cars at the Mallory 
tipple. Coal from Mines 2 and 5 was 
loaded on railroad cars at the Landville 
tipple. All the coal beds lay close together. 
Coal mined under the first lease went to 
both tipples. Coal mined under the second 
lease went to the Landville tipple, and coal 
mined under the third lease went to both 


The definitions contained in the present Regu- 
lations 111, issued in 1943, make no changes in 
the prior definitions. 


*G. C. M. 22106, 1941 CB 245; G. C. M. 24094, 
1944 CB 250. 


5 Vinton Petroleum Company v. Commissioner 
[CCH Dec. 8137], 28 BTA 549, aff’d [1934 CCH 
9335] 71 F. (2d) 420 (CCA-5), cert. den. 293 
U. S. 601, rehearing den. 293 U. S. 633; Mascot 
Oil Company [CCH Dec. 8340], 29 BTA 652; 
Allie M. Turbeville [CCH Dec. 8725], 31 BTA 
283, aff’d on different point [36-2 ustc 9360], 84 
F. (2d) 307 (CCA-5), cert. den. 299 U. S. 581; 
J. T. Sneed, Jr. [CCH Dec. 10,926], 40 BTA 
1136, aff'd [41-1 ustc 9450] 119 F. (2d) 767 
(CCA-5) and reaff’d [41-2 ustc 9604] 121 F. (2d) 
725; Jewel Mining Company v. Helvering [CCH 
Dec. 11,727], 43 BTA 1123, rev’d [42-1 ustc 9417] 
126 F. (2d) 1011 (CCA-8); William H. Cree [CCH 
Dec. 12,855], 47 BTA 868; Black Mountain Min- 
ing Corporation [CCH Dec. 14,852], 5 TC 1117; 
Herndon Drilling Company [CCH Dec. 15,061], 
6 TC 628; Rialto Mining Corporation [CCH Dec. 
15,254(M)], 5 TCM — (1946); Clover Splint 
Coal Company [CCH Dec. 15,451(M)], 5 TCM 
901 (1946). 


® Vinton, Sneed and Jewel Mining Company 
cases, supra, footnote 5. 


7 Vinton, supra. 


8 Jewel Mining Company (1941-1 CB 16), Cree 
(1943 CB 29), Black Mountain (1946-18 CB 1) 
and Herndon (1946-22 CB 1) decisions, supra. 


® The Bureau has taken the position that the 
decisions in the field concerning oil and gas 
properties must also be regarded as controlling 
with respect to coal, metal and sulphur prop- 
erties. G. C. M. 22106, supra, footnote 4. 


1% Mallory Coal Company, Docket No. 15519. 
The original petition was filed on August 14, 
1947. 
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fipples. The areas of coal assigned to the 
different mines did not coincide with the 
separate areas described in each of the leases. 


From 1932 to 1944, the taxpayer’s cost 
and realization records were not kept sep- 
arately for each leasehold or for each tipple, 
but were kept by mine numbers. The tax- 
payer alleged that it was impossible to 
reconstruct the gross and net income sep- 
arately for each of the leaseholds during the 
tax years in question, except by arbitrary 
allocation. 


AH mining operations were centered at 
Mallory, West Virginia, where manage- 
ment and general headquarters were main- 
tained. All mining operations of the 
taxpayer were considered to be, and in fact 
were, a single operating unit, and a single 
organization was responsible for all of them. 
Personnel was transferred from mine to 
mine as suited the taxpayer’s convenience. 
The Commissioner, in his deficiency letter, 
took the position that each of the three 
leases constituted a separate “property” for 
percentage depletion purposes. — 


An appreciation of the issue before the 
Tax Court in the Mallory case will be fur- 
thered by analyzing the court decisions in 
previous controversies between taxpayers 
and the government over the meaning of 
the term “property.” 


Vinton Case 


The first case raising the question was 
Vinton Petroleum Company v. Commissioner,” 
decided by the Board of Tax Appeals on 
June 27, 1933. The taxpayer produced oil 
and gas from wells located on eight differ- 
ent but neighboring tracts of land. The 
tracts were acquired at different times, some 
in fee and some under lease. A single pool 
of oil underlay all of the tracts. The tax- 
payer treated its lands and’ leaseholds sep- 
arately for accounting purposes. In the tax 
years in question, 1927, 1928 and 1929, the 
taxpayer sought to combine the income 
from all of the wells for purposes of com- 
puting the percentage depletion allowance. 
The Commissioner assessed a deficiency on 
the ground that each lease constituted a 
separate property for purposes of comput- 
ing the allowance. 


The taxpayer contended before the Board 
that the depletion deduction embraced the 
income from all of its properties as a single 





1 Supra, footnote 5. 
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property, and relied on the definition of 
“property” and “mineral property” con- 
tained in Article 201 of Regulations 65.” 


That article defined a “property” and 
“mineral property” as “the mineral deposit, 
the development and plant necessary for 
its extraction, and so much of the surface 
as is reasonably expected to be underlaid 
with the mineral.” The Commissioner 
argued that the governing provision was the 
definition of the term “property,” as set 
forth in Article 221 of Regulations 69. 
These regulations defined the “property” as 
“the separate tracts or leases of the tax- 
payer,” and the Commissioner maintained 
that each separate tract or lease constituted 
a separate “property.” The Commissioner 
argued that the same definition had been 
contained in previous regulations, and that 
if his interpretation had not been correct, 
“an appropriate change would have been 
made in the Revenue Act of 1928. None 
having been made, it must follow that Con- 
gress placed its stamp of approval on the 
Commissioner’s interpretation of the statute.” 


The Board sustained the Commissioner's 
position, relying on the implied Con- 
gressional approval of the definition of 
“property.” The Board also pointed to the 
fact that the taxpayer had “consistently 
treated the several properties involved as 
separate and independent of each other in 
accounting for its operations on each 
property.” 


Indeed, the Board expressed the view 
that even the definition of “property” and 
“mineral property” in Article 201 in Regu- 
lations 65, relied on by the taxpayer, con- 
templated separate treatment for each 
property. 


The Fifth Circuit Court of Appeals af- 
firmed the decision of the Board; it con- 
cluded that the Commissioner’s definition 
of the “property” was “reasonable and 
practicable,” and had: received the implied 
approval of Congress. 


The taxpayer petitioned the Supreme 
Court for a writ of certiorari, pointing out 
that a single pool of oil underlay all the 
tracts and leases™ and arguing that the 
word “property” as used in the percentage 
depletion provisions of the Code meant “the 
deposit from which the mineral is produced, 
irrespective of any horizontal severance 





12 See footnote 3, supra. 


13 Apparently neither the Board of Tax Ap 
peals nor the Circuit Court of Appeals consid- 
ered this fact as significant. Neither opinion 
makes mention of the fact. 
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thereof upon the surface.” "* The Commis- 


sioner opposed this contention on the 
ground that the effect of the taxpayer’s 
argument was that where operations are 
conducted in a single mineral deposit, un- 
derlying separate tracts or leases, “the sep- 
arately acquired tracts of land . . . become 
merged into one property for purposes of 
determining the depletion allowance.” The 
Commissioner argued that the acceptance of 
the taxpayer’s definition would render the 
administration of the tax law impossible, 
and that under the taxpayer’s view, the 
computation of gain or loss in the event 
of the sale of mineral properties would be 
impossible. The taxpayer’s petition for 
a writ of certiorari was denied by the Su- 
preme Court. 


The Vinton case seemed to establish that 
separately acquired leaseholds are separate 
“properties,” despite the fact that a single 
contiguous reserve underlies the leasehold 
interest. 


Mascot Case 


The next case, Mascot Oil Company," was 
decided by the Board of Tax Appeals a few 
months after its decision in the Vinton case 
and prior to decision of the Circuit Court 
of Appeals in the latter case. In the Mascot 
case, the taxpayer, the lessee of an oil and 
gas well, subleased to another operator the 
exclusive right to drill below 1,600 feet 
while continuing to operate above 1,600 feet. 
The taxpayer received a bonus as considera- 
tion for the sublease and, in computing per- 
centage depletion, included the bonus with 
the gross income realized by it from opera- 
tions under the lease. The Commissioner 
assessed a deficiency against the taxpayer 
for the tax year 1928, on the ground that 
the granting of the sublease created a new 
“property,” the income from which must 
stand by itself in computing percentage de- 
pletion. ‘ 

The Commissioner relied upon the hold- 
ing in the Vinton case. The taxpayer urged 
that he held a lease covering a single prop- 
erty, and that no severance was made by 
the sublease. 


The Board stated that the Vinton decision 
was not applicable, but assigned no reason 





4 See the taxpayer’s petition for certiorari in 
the Supreme Court, No, 356, October Term, 1934, 
p. 12. 


% See pp. 6 and 7 of the Commissioner’s brief 
in opposition in the Supreme Court, supra, foot- 
note 14. 


 Tbid., at pp. 5, 14-15. 
" Supra, footnote 5. 
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for this statement. It observed that under 
the original lease, the taxpayer could drill 
to any depth; that it chose to drill to 1,600 
feet and to sublease the right to drill to 
lower depths; and that under the terms of 
the taxpayer’s lease, if the lessee should be 
successful in obtaining oil below 1,600 feet, 
the taxpayer would be obliged to account to 
its lessor for such production. The Board 
concluded that the taxpayer’s rights should 
be gauged “by looking at the question of 
property from its position, not from that of 
the sublessee.” Accordingly, it held that 
the taxpayer was entitled to return as “in- 
come from the property” all of the proceeds 
from drilling, whether above or below 1,600 
feet. The court was careful to point out, 
however, that the effect of its decision was 
“not to hold that petitioner could not, for 
certain purposes, sever the part of the land 
lying below 1,600 feet, nor is it to hold that 
the party acquiring the land below 1,600 
feet would not have a ‘property’.” Con- 
sideration of these questions, the Board ob- 
served, was not necessary to its decision. 


The Mascot decision seem to set as the 
crucial standard of what constitutes the 
“property,” the acquisition by the taxpayer 


’ of an economic interest in the property as a 


unit and the continuance of his economic 
interest in all of the property despite his 
subsequent conveyance of a portion of it. 


In essence, the implications of the Vinton 
and Mascot cases are at odds. It is true that 
in Vinton, the separate transactions were in 
the acquiring, while in Mascot they were 
in the disposing. It is also true that in 
Vinton, the court held that the taxpayer 
had not treated the several interests as a 
unit. Nevertheless, the very least that can 
be said is that in approach the Vinton case 
reflects a disposition to subordinate the 
economic unit to the formalities of convey- 
ance, while the Mascot case looks in the 
other direction. 


Turbeville Case 


The next case decided by the Board of 
Tax Appeals was that of Allie B. Turbe- 
ville.* The taxpayer executed as lessor sev- 
eral oil and gas leases covering properties 
located on a single raneh belonging to the 
taxpayer. The taxpayer received bonuses 
for the execution of each of the leases. It 
was assumed, in the litigation, that a bonus 
for a lease was income to a lessor and ceuld 
be offset by percentage depletion in the 
year of receipt, provided there was produc- 





18 Supra, footnote 5. 
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tion on the leased property in that year. 
In the Turbeville case, production had com- 
menced, in the year of the bonus, under 
some of the leases but not under others. 
The Board refused to allow depletion 
against bonuses for the leases in which there 
had been no production.” It held, citing 


the Vinton case, that each lease was a sep- 


arate “property,” and rejected the contention 
of the taxpayer that there was produc- 
tion from the “property” in the years in 
which the bonuses were received since the 
whole ranch was a single “property.” The 
3oard said: “The term ‘the property’ applies 
to the particular acreage covered by each 
of the several leases.” 


It should be noted that, contrary to the 
approach in the Mascot case, the Board re- 
fused to accept the economic unit approach, 
even though the separate interests were 
created in the disposing and not in the 
acquiring. 


Sneed Case 


J. T. Sneed, Jr.” decided by the Board 
of Tax Appeals some five years after the 
Turbeville case, presented a factual situation 
similar to that presented in the Turbeville 
case. A taxpayer operated a large ranch 
on which he executed, as lessor, oil and gas 
leases in 1926. The issue before the Board 
was whether the Commissioner erred in 
restoring to the taxpayer’s income in 1936 
percentage depletion which had been de- 
ducted in 1926 from lease bonuses where, 
upon expiration of the leases, there had 
been no oil and gas production thereon. 


The taxpayer conceded before the Board 
that separate leases covering separate tracts 
of land had been made in 1926. He argued 
that, nevertheless, since the ranch was a 
single “property” which had sustained de- 
pletion through production from wells 
drilled on other leases located there, he was 
entitled to retain the benefit of the per- 
centage depletion allowance on the bonuses. 
Such treatment would have permitted the 
taxpayer to lump together, for percentage 
depletion purposes, the gross income from 
all of the wells, including the bonuses re- 
ceived from lessees who never produced 
oil and gas under their leases. 


1% This was before the Supreme Court decided, 
in Herring v. Commissioner [35-1 ustc { 9012], 
293 U. S. 322, that percentage depletion was 
allowable on leasehold bonuses, even where 
there had been no production during the taxable 
year. 


2 Supra, footnote 5. 
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The taxpayer relied on the provisions of 
Regulations 94 under the Revenue Act of 
1936. The pertinent provisions of these 
regulations had not been in effect at the 
time of the Vinton, Mascot and Turbeville 
decisions." Article 23 (m)-1 (j) of the 
Regulations defines “the property” as “the 
interest owned by the taxpayer, freehold 
or leasehold, in any mineral property. The 
taxpayer’s interest in each separate mineral 
property is a separate ‘property’; but where 
two or more mineral properties are included 
in a single tract or parcel of land, the tax- 
payer’s interest in such mineral properties 
may be considered to be a single ‘property’, 
provided such treatment is consistently 
followed.” Article 23 (m)-1 (b) defined a 
“mineral property” as “the mineral deposit, 
the development and plant necessary for its 
extraction, and so much of the surface of 
the land only as is necessary for purposes 
of mineral extraction.” 


The Board, relying on the Vinton and 
Turbeville decisions, refused to permit the 
taxpayer to treat the income from the leases 
as from a single property. It concluded 
that the above-quoted regulations applied 
only where a taxpayer was operating “min- 
eral properties included in a single tract 
or parcel of land as a common enterprise.” 
It held that these regulations were, accord- 
ingly, of no help to the taxpayer since the 
facts showed that he “was operating the 
cattle ranch business as one single business 
enterprise, but he was not operating any 
oil or gas wells at all.” 


The Fifth Circuit Court of Appeals, citing 
only the Vinton case and the definition of 
“the property” contains in Regulations 69 
under the 1926 Act,” affirmed the Board. 
The court concluded that the “property” 
means “generally each separate tract, if 
operated by the owner, or each separate 
lease, if leases are made,” and that the tax- 
payer “by leasing [his ranch] in separate 
parcels to different persons . . . separated 
it into as many different properties as there 
were leases made. Each lease stands to 
itself, and both lessor and lessee are equally 
bound so to treat it.” The court also ad- 
verted to the taxpayer’s reliance on those 
provisions of Regulations 94 permitting, 
under certain circumstances, the treatment 
of a taxpayer’s interest in mineral properties 
included in a single tract as a single “prop- 
erty.” As to this, it held that if these regu- 
tions apply at all to the taxpayer, there was 





21 See footnote 3, supra. 
22 See footnote 3, supra. 
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“no proof of the consistent treatment by 
this taxpayer of his whole ranch as one 
mineral property.” 


The only additional learning which can 
be gained from the Sneed decision relates 
to that provision of the Regulations which 
permits the lumping together of separate 
mineral properties, included in a single tract 
or parcel of land, as a single “property” 
for depletion purposes. The Board and 
court had apparently viewed the provision 
as not applicable to a situation where a 
lessor has no operating functions regarding 
the mineral properties he leases, but merely 
occupies the position of a lessor. 


G. C. M. 22106 


Shortly after the Board’s decision in the 
Sneed case, but before its affirmance by the 
Circuit Court of Appeals, the Bureau issued 
a General Counsel’s Memorandum ™® in re- 
sponse to a request by a taxpayer for a 
definition of the term “property.” The 
memorandum referred with approval to the 
Vinton, Turbeville and Sneed decisions, no 
mention being made of the Mascot decision. 
It stated that “the term ‘property’ may be 
defined as each separate interest owned by 
the taxpayer in each separate tract or parcel of 
land.” In arriving at this definition, the memo- 
randum set forth the following principles: 


1. A taxpayer’s interest in each different 
tract or parcel of land is a separate “prop- 
erty.” 

2. Not only do separate “tracts” or 
“parcels” of land exist when two areas or 
pieces of land are separated geographically, 
but a single “tract” or “parcel” of land 
may be divided into two or more separate 
“tracts” or “parcels” by means of execution 
of conveyances or leases carving up the 
original “tract” or “parcel.” 


3. Where a taxpayer holds several inter- 
ests in the “tract” or “parcel,” each inter- 
est is a separate “property.” 


The memorandum is particularly worthy 
of attention for the following reasons: 


(a) It refuses to recognize the principle 
of the Mascot case; it adheres squarely to 
the position that a lessor who executes a 
lease of a portion of his property inevitably 
creates two “properties” thereby. 


(b) It views each separate conveyance of 
acquisition or of disposition as creating a 
separate “property.” 





‘ *G. C. M. 22106, 1941-1 CB 245, issued March 
3, 1941. 
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(c) It rigidly insists on contiguity as an 
indispensable element of a single “property.” 


(d) The only reference to the provision 
of the Regulations authorizing the treatment 
of several mineral properties in a single 
tract as a single “property,” relates to a 
situation where the taxpayer at various 
times has mined entirely separate ore bodies 
on the same tract of land. 


Jewel Case 


The conflicting views of the taxpayer, the 
Board of Tax Appeals, the appellate courts 
and the Bureau, were brought to a head, but 
without real resolution, in Jewel Mining 
Company v. Helvering.* The taxpayer, on 
July 1, 1936, leased certain coal lands. Prior 
to the beginning of its fiscal year, it sub- 
leased the mineral rights in a portion of the 
acreage. 


In its tax return, it claimed percentage 
depletion on the combined income from its 
own operations and the royalties received 
from the sublessee. The Commissioner de- 
termined and computed percentage deple- 
tion separately for the taxpayer’s own 
‘mining operation and for the royalties re- 
ceived from the sublessee. The Board of 
Tax Appeals sustained the taxpayer, but 
the Circuit Court of Appeals for the Eighth 
Circuit reversed and ruled that percentage 
depletion should be computed separately. 


The taxpayer urged before the Board that 
the leasehold acquired on July 1, 1936, was 
a single “property.” It maintained that re- 
gardless of the later sublease of a portion 
of the acreage, it had correctly lumped 
together the gross income from its own 
operations and the royalties received from 
the sublessee. It urged, alternatively, that 
even though the income be held to arise 
from two separate properties, Article 23 
(m)-1 (j) of Regulations 86% permitted 
unit treatment of the two interests. The 
Commissioner contended that a separate 
“property” had been created by the sublease. 


The Board referred to the Sneed and 
Turbeville cases as establishing “the sep- 
arateness of properties covered by differ- 
ent leases.” It stated that the Vinton case 
involved a “related” situation, but one in 
which the “taxpayer had _ consistently” 
treated the properties there involved as sep- 
arate and independent of each other. It 
made no comment on the taxpayer’s re- 
liance on the Mascot decision. None of 





*% Supra, footnote 5. 
23 See footnote 3, supra. 




















































































































































these cases, the Board said, “point clearly 
to the conclusion requested by either party.” 
In view of the taxpayer’s alternative argu- 
ment, the Board found it unnecessary to 
decide whether the income which the tax- 
payer reported was from one or two properties. 


Assuming that the income was from two 
properties, it held that the requirements 
of Article 23 (m)-1 (j) of Regulations 86 
for the treatment of the income as from 
a single property had been met. It found 
that the mineral interests were included in 
a single tract or parcel of land, and that the 
taxpayer had consistently treated them as 
one.” Emphasizing the taxpayer’s consist- 
ent treatment of its two interests as a single 
property, it distinguished the Vinton case. 
Moreover, it observed that at the time of 
the Vinton decision, the Bureau’s Regula- 
tions did not permit this treatment. 


Finally, the Board distinguished its deci- 
sion in the Sneed case™ on the ground that 
the combination of income in that case 
would not have been proper since the 
separate properties involved were not oper- 
ated by the taxpayer as a “common enter- 
price.” It pointed out that the taxpayer 
there “was engaged in the business of 
ranching and leased mineral rights in his 
ranch merely as an incident to that enterprise.” 


The Board then laid down the following 
“practical” rule for permitting the combina- 
tion, for depletion purposes, of income from 
two or more mineral properties: 


“The substance of this requirement is 
that there must be some practical reason 
for the treatment of the two properties as 
one and that such a course of action arises 
not alone from the mere fact of common 
ownership. In the instant case, the peti- 
tioner was engaged in mining operations simi- 
lar to those of its sublessee, [and] the mining 
of the sublease was an integral part of its 
own business enterprise. There was thus 
good cause to treat the proceeds from both 
sources as arising from its own business 
operations and in these circumstances the 
petitioner must be sustained in its claim of 
right to lump together with its mining rev- 
enues the income produced from the sublease.” 





*% The Commissioner had not even opposed 
this alternative contention before the Board. 
Despite the failure of the Commissioner to op- 
pose this alternative argument, the Board stated 
that it could ‘‘perceive no reason why the pres- 
ent situation does not fall clearly within the 
provisions of the Regulations.”’ 


™ At this time, the Sneed case was on appeal 
to the Circuit Court of Appeals for the Fifth 
Circuit. 
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The Commissioner did not acquiesce ® jpn 
the Board’s decision, and an appeal was 
taken to the Circuit Court of Appeals for 
the Eighth Circuit. 


On appeal, the Commissioner relied on 
the Vinton and Sneed decisions as “specif- 
ically” holding “that each separate lease 
created a separate tract or parcel of land 
for depletion purposes.” The Commissioner 
took the position in his brief before the 
court that the provisions of the Regulations 
relied upon by the court below were not 
even applicable to the case because the 
mineral properties were not “in a single 
tract or parcel of land,” the sublease having 
created a severance. The Commissioner’s 
brief stated that the provisions of the Regu- 
lations permitting the lumping together of 
mineral interests could not apply where 
separate tracts had been created by a sub- 
lease. The provisions “really meant that 
where there were two separate ores in the 
same deposit, such as coal and copper, or 
where there were two closely connected coal 
mines which could be reasonably operated 
together by the same taxpayer, then a joint 
account might be maintained and the entire 
operation treated as a single ‘property’ for 
depletion purposes. [These provisions] did 
not mean that two separate tracts of land 
could be lumped together merely by keeping 
a joint bookkeeping account.” * 


The Court of Appeals reversed the Board, 
following neither the rationale of the Board 
nor that of the Commissioner, but evolving 
a wholly new theory. The court first dis- 
posed of the taxpayer’s contention that its 
income came from a single “property.” 
Referring to the definitions of “property” 
and “mineral property” contained in Regu- 
lations 86, it concluded: 


“All the terms of the definition are in the 
singular number and seem to imply and 
have reference to a single coal mine oper- 
ated by its owner and including the coal de- 
posit to be extracted, the plant used in the 
operation of the mine, and that part of the 
surface necessary for the purpose of extrac- 
tion of coal. Each separate coal mine inde- 
pendently operated by its owner constitutes 
a separate ‘property’ for all practical pur- 
poses in computing depletion.” 





78 1941-1 CB 16. 


22 See the Commissioner’s brief in the Court of 
Appeals, No, 12122, p. 6. 


© Tbid., at pp. 6-7. 
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Since the taxayer did not operate the sub- 
lessee’s interest, the court concluded that 
it waS a Separate property. 


The court then turned to the taxpayer’s 
alternative argument, upon which the Board 
of Tax Appeals had based its decision. The 
court stated that the test prescribed by the 
Regulations was as follows: 


1. The income from both properties must 
be consistently treated by the taxpayer as 
arising from a single operation in comput- 
ing percentage depletion. 


2. There must be an “interest owned by 
the taxpayer” in both properties. 


3. The two properties must be “included” 
in a single parcel or tract of land. 

The court found that the taxpayer met the 
first requirement. It did not, however, meet 
the second test since it did not own an 
“interest” in both properties within the con- 
templation of the Regulations. The court 
pointed to that portion of Article 23 (m)-1 
(j) of Regulations 86 which states that the 
“property” means “the interest owned by 
the taxpayer, freehold or leasehold, in any 
mineral property.” Under this definition, 
the court concluded, the words “freehold” 
and “leasehold” appear to be used in the 
“exclusive sense.” Accordingly, in order 
to lump together the income from two min- 
eral properties “the taxpayer must own the 
mineral property either as a freehold, that 
is absolutely, or as a leasehold, that is as 
a lessee. No other combination of interests 
is provided: for.” 


The court then referred to the definition 
of “mineral property” contained in the 
Regulations as the “mineral deposit, the 
development and plant necessary for its 
extraction, and so much of the surface land 
only as is necessary for purposes of mineral 
extraction.” In light of this definition, “the 
‘interest’ of the taxpayer, therefore, in the 
mineral properties, the income from which 
is sought to be combined as derived from 
a single property, must include these three 
factors: (1) the mineral deposit, (2) the 
plant for its extraction, and (3) the neces- 
sary surface of the land.” 

Applying these principles, the court found 
that the facts of this case did not support 
the unity of “interests” required by the 
Regulations. The court rejected the view 
of the Board that the sublease was an 
integral part of the taxpayer’s operations, 
stating that “similarity of operations” was 
not the test under the Regulations. As to 
the taxpayer in question, it found: 

“At the mine operated by the taxpayer 
it has a leasehold estate in the mineral de- 


Divisibility of Property 


posit and in the necessary surface of the 
land, and it owns outright the plant, fur- 
nishes the capital and manages and controls 
the business operations connected with ex- 
tracting and marketing the coal. At the 
other mine, the taxpayer owns a covering 
leasehold, but it does not own the plant nor 
furnish the capital to operate it; and it has 
no control over the management. Its ‘in- 
terest’ in the ‘mineral property’ and the 
mineral operations is neither freehold nor 
leasehold. The situation does not 
come within the provisions of subsection 
(j) of the regulation authorizing the tax- 
payer’s interest in two or more mineral 
properties to be considered as a single 
property.” 


The opinion of the Court of Appeals in 
the Jewel case made no mention of the 
Board’s decision in the Mascot case.™ 


The history of the litigation in the Jewel 
Mining Company case seems to reveal this 
much as to the positions of the Commis- 
sioner, the Board of Tax Appeals and the 
Circuit Court of Appeals for the Eighth 
Circuit: 


1. The Commissioner continued to assert 


‘rigidly the doctrine that separate convey- 


ance, whether in acquiring or in disposing, 
not only created separate properties but 
also precluded the applicability of the lump- 
ing provision of Article 23 (m)-1 (j) of the 
Regulations. 


2. The Board of Tax Appeals was un- 
willing to refuse lumping under Article 
23 (m)-1 (j), where it found, under a prac- 
tical test, the existence of a single economic 
interest in a common enterprise, merely 
because of the formalities of the conveyance. 


3. The Circuit Court of Appeals for the 
Eighth Circuit established, as the vital 
essential to lumping, the test of whether the 
taxpayer had a proprietary and operating 
relationship to both properties of the same 
quality and consistence. In reaching this 
conclusion, it refused to preclude lumping 
merely because the properties had not been 





31In 1940, some two years prior to the deci- 
sion of the Court of Appeals in the Jewel Mining 
Company case, Regulations 103 had been issued. 
Those regulations changed the definition of ‘‘the 
property’’ from the ‘‘interest owned by the tax- 
payer, freehold or leasehold, in any mineral 
property,”’ to ‘‘the interest owned by the tax- 
payer in any mineral property.’’ No reference 
to this change, parenthetically or otherwise, 
can be found in the opinion of the court. Thus, 
one of the alternative bases relied on by it have 
been eliminated. The last time the former defi- 
nition was contained in the Regulations was in 
Regulations 101 under the Revenue Act of 1938 
(Article 23 (m)-1 (j)). See footnote 3, supra. 
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created by a single instrument and also to 
permit it merely because the properties were 
part of a common enterprise. 


Cree Case 


In the case of William H. Cree,” decided 
by the Board of Tax Appeals on October 13, 
1942, the taxpayer had acquired two sep- 
arate oil and gas leases. Before, after and 
simultaneously with the acquisition of the 
leases, the taxpayer also acquired from third 
parties certain fractional working interests 
which the previous lessee had sold to them. 
These provided for participation in the 
working interests after payment of royalties. 
The interests were sold to secure funds for 
drilling. The taxpayer separately depleted 
his income from the working interests and 
his income from operations. 


The Commissioner urged that depletion 
be computed upon each lease as a separate 
“property.” For reasons not here relevant, 
he also urged that the fractional working 
interests were not depletable. The Board 
refused to uphold this contention. It did 
hold, however, that each lease constituted 
a “property,” and refused to allow the tax- 
payer to deplete separately his income from 
the working interests and his income from 
operations. 


According to the Board, it was clear from 
the Vinton, Sneed and Turbeville cases that 
“in general, the land covered by an oil and 
gas lease constitutes a ‘property’ within the 
statute.” The Jewel Mining Company case 
“only emphasizes the idea that there was a 
separation of acreage, and that such is the 
sound test of what constitutes a property.” 
However, the Board viewed differently a 
situation where “the owner of certain rights 
under the lease purchases the same lease.” 
In support of this conclusion, it cited its 
decision in the Mascot case. 


Citing those statements in G. C. M. 22106 
wherein the Bureau took the position that 
a taxpayer with several interests in a tract 
has several properties in that tract, the tax- 
payer argued that his participating interest 
was a separate property from his interest 
as a lessee. The Board rejected this con- 
tention; it did not “think the idea soundly 
applied here, where the old leasehold is ac- 
quired by one formerly owning only certain 
limited rights with respect thereto.” The 
Board held that when the taxpayer acquired 
the leaseholds, as well as the fractional 
rights thereunder previously sold by the 





32 Supra, footnote 5. 


lessee, “there was effected a merger of in- 
terests.” The Board saw no reason to view 
the taxpayer “in two different statt, that oj 
lessee, and separately, that of participants 
in leasehold rights, i. e., in the right to 
production under the lease, though only 
from a single well.” The Board accord- 
ingly concluded that the taxpayer had “only 
one property right in each lease.” 


The Commissioner refused to acquiesce 
in the Cree decision.” 


The question in the Cree case was whether 
the taxpayer had one or several properties. 
The Board did not have to consider the sec- 
ondary question of whether lumping would 
be permitted under Article 23 (m)-1 (j) of 
the Regulations, even if the taxpayer should 
be found to have had two properties. The 
Cree case is particularly interesting in that 
it reflects a continuing effort of the Board 
to apply the practical economic unit test 
previously applied by it in the Jewel Min- 
ing Company case. It can be regarded as 
a flat rejection of the Commissioner’s sep- 
arate acquisition contention, at least in 
situations where the Board was able to find 
a basis for applying its doctrine of “merger.” 


Repurchased Oil Payment Right 


The Bureau, apparently troubled by the 
divergent theories of what constitutes a 
“property” for depletion purposes, issued its 
second General Counsel’s Memorandum on 
March 11, 1944,* in response to an inquiry 
as to whether a taxpayer who repurchased 
an in-oil payment previously segregated by 
it from its leasehold interest, acquired a 
separate depletable interest or a right which 
would be merged for tax depletion purposes 
with other separate interests owned by the 
taxpayer. The General Counsel held that 
the repurchase of the oil payment right 
constituted a separate property for deple- 
tion purposes not susceptible of merger. 


The memorandum restated much of G. C. 
M. 22106. It specifically disapproved thx 
Board’s holding in the Mascot and Cree 
cases in so far as those cases “tend to ap- 
prove the theory of ‘merger’ of separate 
interests” for depletion purposes. Th: 
memorandum also specifically made refer- 
ence to the following: 


1. In any case where more than one 
mineral deposit is contained in a tract or 
parcel of land, the term “property” means 
“each separate interest owned by the tax- 





331943 CB 29. 
31944 CB 250. 
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payer in each mineral deposit in each sep- 
arate tract or parcel of land.” 


2. Once two or more separate mineral 
properties in the same tract or parcel of 
land are treated as a single property, an 
election has been exercised to combine the 
mineral deposits involved and the election 
is binding upon the taxpayer for all pur- 
poses. Furthermore, once a separate min- 
eral property in a tract has been treated as 
a separate property, a binding election has 
been exercised. 


Black Mountain Case 


The Black Mountain Corporation®™ deci- 
sion was promulgated by the Tax Court on 
November 28, 1945. The taxpayer had ac- 
quired contiguous coal properties in 1909, 
1911 and 1917, and thereafter. It started 
the construction of Mine No. 30 in 1917 and 
Mine No. 31 in 1926. The mines were 1% 
miles apart, and each had: separate and com- 
plete facilities. Records for each mine were 
kept separately, and the mines were treated 
as separate units in all ways by the tax- 
payer. The taxpayer assigned coal lands to 
each mine. The coal was mined from the 
same seam, but the two mines were physi- 
cally separated by erosion. The taxpayer 
treated each mine separately for income tax 
purposes, and the Commissioner did not 
object to such treatment prior to the tax 
years in question. In those years (1938 
through 1941), he held the two mines to be 
a single property, not separately depletable 
ior percentage depletion purposes. 


In each of the taxable years involved, 
Mine No. 30 lost money. Mine No. 31 op- 
erated at a profit in each of these years 
except in 1941; in each of the years 1938 
through 1940, the profit on Mine No. 31 ex- 
ceeded the loss on Mine No. 30. The effect 
of the Commissioner’s action was substan- 
tially to reduce the taxpayer’s depletion al- 
lowance. ; 


Although, for purposes of assessing the 
deficiency, the Commissioner held that 
Mines Nos. 30 and 31 were a single prop- 
erty, he modified his position on brief before 
the Tax Court to contend that each sep- 
arate acquisition of the coal lands by the 
taxpayer gave it a separate property. This 
modified contention was based on the Com- 
missioner’s belief that practically all of the 
coal mined during the tax years in question 
came from a block of coal acquired in 1909. 
The Tax Court found that as a matter of 


° Supra, footnote 5. 
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fact the taxpayer had mined: coal in the tax 
years in question from tracts acquired in 


1909, 1911 and 1917. 


The taxpayer successfully argued before 
the Tax Court that the term “property” 
must mean the “economic and practical unit 
which the taxpayer must use and develop in 
order to extract a particular block of coal.” 
He found support for this view in the state- 
ments made by the Eighth Circuit Court of 
Appeals in the Jewel Mining Company case 
to the effect that “Each separate coal mine 
independently operated by its owner consti- 
tutes a separate ‘property’ for all practical 
purposes in computing depletion.” * 


The Commissioner argued that the quoted 
statement was dictum,™ and that G. C. M. 
22106 supported his view that each separate 
acquisition constitutes a separate “proper- 
ty.” The Tax Court held that the defini- 
tions contained in the Regulations and the 
decision in the Jewel Mining Company case 
supported the taxpayer. It stated that the 
court in ‘the Jewel Mining Company case 
“was of the opinion that a practical test 
should be applied in determining what was 
meant by the property for the purpose of 
-percentage depletion in the case of coal 
mines. It held that the term, under the 
statute and regulations, referred to a min- 
eral deposit and whatever development, 
plant and surface was necessary for the 
purpose of extracting that coal.” 


The taxpayer had contended that “the 
word ‘property’ should be interpreted in 
view of the practical considerations facing 
a coal operator.” The Commissioner, to the 
contrary, argued that the word is not used 
in the Code as an “engineering” term. It 
was his contention that a reasonable admin- 
istration of the Revenue Act requires treat- 
ment of each separate acquisition as a 
separate “property.” He argued that the 
term must have the same meaning when 
used at the several different places in the 
Code and that for purposes of computing 
gains and losses on sales, and holding pe- 
riods, the only practical test must be sep- 





% See brief for petitioner in Tax Court, Docket 
No. 5694, p. 23. 


31See the Commissioner’s brief in the Tax 
Court, Docket No. 5694, p. 21. The brief states 
that in the Jewel Mining Company case the 
Court of Appeals did not have before it ‘‘the 
problem of whether a separate coal mine inde- 
pendently operated by its owner constituted one 
‘property’ if acquired piecemeal, or whether a 
tract acquired from a single owner by one 
deed would constitute two ‘properties’ if op- 
erated by taxpayer as two mines. The Jewel 
Mining Company acquired the coal mine which 
it operated at one time.”’ 
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arate acquisition.” The Tax Court said 
that this argument was not “without force,” 
but that the administrative difficulties would 
be just as great under such a view as under 
the taxpayer’s contention, 


The Commissioner refused to acquiesce in 
the Black Mountain decision.” 


The Black Mountain case can be regarded 
as a flat holding that despite separate ac- 
quisitions, unit operation of mineral prop- 
erties renders them a single “property,” at 
least where the acreage is contiguous. This 
constitutes a complete reversal of the Com- 
missioner’s “separate acquisition” views as 
expressed in G. C. M. 22106 and G. C. M. 
24094. The Tax Court specifically stated: 
“Separate acquisitions can, under proper 
circumstances, be combined to form one 
property and, likewise, under proper cir- 
cumstances, one acquisition may become a 
part of two different properties for this 
purpose.” 


Herndon Case 


On April 3, 1946, the Tax Court decided 
the case of Herndon Drilling Company.® In 
that case, the taxpayer, an oil and gas well 
contractor, had contracted to drill certain 
wells. It had also made certain advances to 
the operating lessee. In return, the tax- 
payer received outright one undivided frac- 
t onal interest in the leasehold and, as security, 
another fractional interest. In assessing a 
tax deficiency, the Commissioner held that 
the taxpayer’s several different interests 
were of the same nature and, accordingly, 
the income therefrom should be grouped 
for the purpose of determining percentage 
depletion. The taxpayer had computed its 
depletion allowance on the several interests 
separately. 


The taxpayer urged in his brief before 
the Tax Court that the Commissioner, con- 
trary to the views which he had expressed 
in G. C. M. 24094, was arguing for a merger 
of the taxpayer’s various interests, lease- 
hold and otherwise, in the properties. The 
taxpayer, relying on G. C. M. 22106 and 
G. C. M. 24094, argued that each of his in- 
terests constituted separate properties.“ The 
Commissioner, in his brief before the Tax 
Court, contended that under the decided 





%8 See Commissioner's brief in the Tax Court, 
Docket No. 5694, pp. 17-19. 


3° 1946-18 CB 1. 
” Supra, footnote 5. 


“1 See the taxpayer’s principal brief in the Tax 
Court, Docket No. 4193, pp. 12-15. 


cases the taxpayer’s various interests were 
of the same nature and, taken together, con- 
stituted a single interest. The Commis- 
sioner stated that G. C. M. 22106 and G. C. 
M. 24094 dealt with differing interests (pre- 
sumably such as leasehold and freehold) 
and held “no application” to this case.® 
The Tax Court sustained the taxpayer, 
holding that his various interests were sep- 
arate “properties” for purposes of comput- 
ing the depletion allowance.“ The court 
stated: 


“We think that under the facts here the 
two interests in each lease must be held to 
be two properties, and we so hold. They 
are inherently separate and different in 
character. One is an outright ownership in 
fee of an undivided part of the leasehold 
estate. The other is less than a fee title 
interest in the remaining undivided part of 
the leasehold. There is no merger of the 
titles to the two interests. See G. C. M. 
24094, 1944 CB 250. Cf. Wm. H. Cree [su- 
pra]. The undivided portions to which peti- 
tioner’s two interests in each lease attached 
are fully as distinct as if they were in sep- 
arate leaseholds. Cf. Helvering v. Jewel Min- 
ing Co. [supra], J.. T. Sneed, Jr. [supra]. 
Not only was it realistic and practical for 
petitioner to treat the two interests as sep- 
arate properties, as was done in Black 
Mountain Corporation [supra], but it was 
under a legal obligation to so treat them in 
recording expenditures and income.” 


The Commissioner did not acquiesce in 
the Herndon decision.“ 


In light of the position taken by the Bu- 
reau in its General Counsel’s Memoranda, 
it is difficult to see how tax counsel could 
have forecast the position taken by the 
Commissioner before the Tax Court in the 
Herndon case. 


An analysis of the decisions in the Hern- 
don and Cree cases and of the position taken 
by the Bureau in the Herndon case reveals 
how much is doubtful in this field and em- 
phasizes the difficulty of reliable prediction 





42 See Commissioner’s reply brief in the Tax 
Court, Docket No. 4193, pp. 10-13. 


43 The court’s opinion states that there was no 
basis in fact under the case for the computation 
of a cost depletion allowance, and that, con- 
sequently, the depletion to be allowed the tax- 
payer on his several interests was to be com- 
puted on a percentage basis. In a supplemental 
memorandum opinion on recomputation under 
Rule 50, handed down on September 13, 1946, 
the court permitted the taxpayer to compute 
its allowance for the depletion of the in-oil 
payments on the cost basis. 


#4 1946-22 CB 1. 
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on any particular issue, as to the probable 
position of the government and the likely 
outcome in the courts. 


Rialto Case 


On June 25, 1946, the Tax Court, in a 
memorandum opinion, decided the Rialto 
Mining Corporation case.” The taxpayer was 
engaged in mining ore from a tract of land 
acquired prior to the tax year in question, 
1942. During the period from 1935 to July, 
1938, the ore was obtained through Shaft 
No. 2. From July, 1938, to December 27, 
1940, there were no underground operations 
on the property. On December 27, 1940, 
operations for the removal of ore were first 
commenced in Shaft No. 3. The ground 
underneath this shaft had been operated 
through Shaft No. 2 prior to July, 1938. The 
taxpayer’s underground mining operations 
after December 27, 1940, were carried on 
without regard to property lines other than 
the outside boundaries limiting the area of 
the taxpayer’s property. 


The taxpayer kept separate accounts for 
Shafts Nos. 2 and 3, the account for Shaft 
No. 3 having been started in December, 
1940. The Commissioner assessed a defi- 
ciency for 1942; the deficiency resulted from 
his view that Shafts Nos. 2 and 3 consti- 
tuted separate properties and his consequent 
computation of percentage depletion for 
each separately. The taxpayer contended 
before the Tax Court that it had consist- 
ently operated its property as a _ single 
“property”; it relied on the Jewel Mining 
Company decision.“ The Commissioner, in 
his brief, placed reliance on G. C. M. 22106 
and G. C, M. 24094, with passing reference 
to the holding of the Black Mountain case.” 


The Tax Court sustained the taxpayer, 
holding that it operated a single “property.” 
The court distinguished the Black Mountain 
case on the grounds that in that case the 
“two mines were located approximately one 
and one-quarter miles apart,” and that each 
had its own facilities and was operated as 
“separate units in all ways” by the tax- 
payer. In the case before it, the court found 
that the taxpayer “considered the 200-acre 
tract as one property,” and that the “under- 
ground operation is so interwoven that in 
our view it is impossible to say that there 
were two mines.” 





* Supra, footnote 5. 


“See taxpayer’s principal brief in the Tax 
Court, Docket Nos. 6978, 8083, pp. 47-48. 


See Commissioner’s reply brief in the Tax 
Court, Docket Nos. 6978, 8083, p. 23. 


Divisibility of Property 





Clover Splint Case 


The only remaining decision of interest is 
that of the Tax Court in the Clover Splint 
Coal Company® case, decided on October 
29, 1946. The taxpayer took a lease on 
acreage containing five veins of coal. Some 
years later it surrendered its lease to the 
lessor, and took in turn a lease limited to 
two of the veins. The taxpayer claimed 
that under the second lease it had secured 
a property different from what it had under 
the original lease. The court upheld the 
position of the Commissioner that no new 


property had been created by the second 
lease. 


Both the Commissioner and the court 
emphasized the practical rather than the 
formal situation. Close scrutiny was given 
to whether the taxpayer had previously 
treated the five veins as a unit. Having 
concluded that the taxpayer had treated the 
veins separately, the court examined the 
new lease and judged that in most substan- 


tial respects it was similar to the earlier 
lease.” 


As already indicated, the Tax Court in 
recent years has seemed to be seeking a 
wholly practical approach to the question 
of what constitutes the “property.” How- 
ever, there is no Supreme Court pronounce- 
ment indicating the extent to which the 
Commissioner and the courts are free, under 
the existing statutory provisions, to use ex- 
clusively the practical operating test. In- 
deed, the history to date offers no assurance 
to the taxpayer that under the existing 
statutory provisions the Commissioner or 
the Circuit Courts of Appeals will feel entire- 
ly free to accord full weight to the test of 
practicality. Doubtless these circumstances 
have prompted some of the recent proposals 
to the Congress for amendment of the con- 
trolling statutory provisions. 


As illustrative of some of the proposals 
that are being made to the Congress, ref- 
erence may be made to the suggestion of 
the American Mining Congress, which has 
recommended that the following amend- 
ment be added, with retroactive effect, at 
the end of Section 114 (b) (4): 


“(-) Definition of Property:—For the 
purposes of this paragraph and Section 735 





48 Supra, footnote 5. 


4#7Under the royalty provisions of the new 
lease, the taxpayer might eventually become 
possessed of an interest resembling a fee inter- 
est. The court reserved decision as to whether 
or not the taxpayer would acquire a new ‘‘prop- 
erty,’’ should that eventuality develop. 
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the taxpayer shall have the option either 
(A) to treat each separate mineral interest 
as a separate property, or (B) to treat as 
such property any part of a separate min- 
eral interest or any combination of separate 
mineral interests or parts: thereof which 
normally or reasonably may constitute an 
operating unit or project and is so treated 
by the taxpayer, whether such mineral in- 
terests or parts thereof are included in a 


single tract or parcel of land or within two 
or more contiguous or non-contiguous tracts 
or parcels. As used in the preceding sen- 
tence the term ‘mineral interest’ means each 
separately acquired interest in a single de- 
posit of minerals, or, if such deposit is in- 
cluded in more than one tract or parcel of 
land, the portion thereof in each.” 


[The End] 


OO 


MUNICIPAL SALES TAXATION 


‘ YRACUSE is one of the first New York cities to take advantage of 
the authority granted by a new state law to levy a municipal sales tax. 


This privilege has been extended to New York cities of from 100,000 to 
1,000,000 population. 


Chino and San Rafael in California have passed similar sales tax 
ordinances. Riverside, California, however, is running into difficulty in 
its attempt to levy a sales tax. Because a California court has held that 
the city charter intends all municipal legislation to be subject to referendum 
unless such action be specifically excluded, the Riverside ordinance must 
either be repealed or be submitted to referendum. 
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DEFERRED 
COMPENSATION AGREEMENTS 


By GEORGE B. LOURIE and ARNOLD R. CUTLER 


‘ECURITY in old age is a problem which 
\J demands increased attention as condi- 
tions change in our civilization. The span 
of average life is increasing yearly, yet it 
remains the policy of business to retire 
executives and employees at the age of sixty 
or sixty-five. To do otherwise might 
decrease efficiency, certainly would lessen 
opportunities for promotion to the younger 
employees and, consequently, would lessen 
efforts based upon initiative and ambition. 
Some progress has been made in solving the 
problems of security after retirement for 
employees in the lower-income brackets. 
The federal social security laws were de- 
signed to provide a minimum guaranteed 
income to all groups of employees to whom 
the law is applicable. In the face of the 
present and possible future rise in the cost 
of living, it is somewhat doubtful whether 
the income thus provided will enable sup- 
port at a minimum acceptable standard of 
living. Social security legislation is being 
supplemented in an increasingly large num- 
ber of businesses by the adoption of an 
approved pension plan.” 


Neither social security legislation nor gen- 
eral approved pension plans, however, are 
adequate to deal with the problem of an 
officer, executive or employee in the higher- 
pay brackets. The income thus provided is 
inadequate to permit his living according 
to a standard in any way comparable to that 


‘Code Section 165 (a). 


which his income warranted and which he 
usually adopted while he was actively em- 
ployed. Frequently, the position he occupies 
practically requires the maintenance of this 
higher standard of living. Usually, also, 
he has acquired possessions, such as homes, 
which require a larger income for continued 
upkeep. In former times, a person with 
a large current income was expected to 


provide the additional security needed to 


maintain a higher-than-average standard of 
living through savings from his higher cur- 
rent earnings. This has become increasingly 
difficult as tax rates have mounted in the 
higher-income brackets. It is to meet the 
special retirement problems and needs .of 
officers, executives or employees in the 
higher-income brackets, that arrangements 
are made for contracts providing for de- 
ferred compensation after retirement. While 
the problem is basically that of the employee, 
it is none the less of vital concern to the 
employer. The terms of the contract ar- 
rangements not only provide a measure of 
old-age security to the employee, but also 
assure the employer that the employee’s 
services will continue to be available until 
he reaches retirement age, and thereafter 
to a more limited degree. 


Legal Basis 


Although individual contracts may be quite 
complex, the legal basis of a deferred com- 
pensation arrangement is very simple. Pros- 


The authors are tax lawyers of the firm of Lourie and Cutler, Boston, 
Massachusetts. Mr. Lourie was formerly Assistant Attorney General 
of Massachusetts. Mr. Cutler was formerly a Special Attorney for the 
Chief Counsel of the Bureau of Internal Revenue in Washington, D. C. 
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pective contracting parties, however, should 
not be misled by the simplicity of the basic 
legal principles. No such contract should 
be executed without expert legal supervision; 
the omission of certain legal requirements, 
or the inclusion of additional provisions, may 
lead to unforeseen tax results or litigation 
between the parties. 


Basically, such arrangements provide for 
an agreement on the part of an employer 
to pay the employee a stipulated sum period- 
ically for life after he reaches retirement age. 
This agreement may be extended to provide 
the employee with additional protection, such 
as payments for life or for a period certain 
to his wife or other dependents, in the event 
he should die before reaching retirement 
age or within a stipulated period after retire- 
ment. This extra protection may be given 
to an employee in addition to his present 
compensation; sometimes, an employee may 
be willing to adjust his present compensa- 
tion in the light of the extra retirement 
security. In return for the agreements of 
the employer, the employee must undertake 
certain obligations to create a binding con- 
tract and provide consideration for the 
undertakings of the employer. These usu- 
ally take the following forms: 


(1) An agreement to remain in the employ 
of the employer until the employee reaches 
retirement age, so long as the employer 
continues the employment on compensation 
terms no less favorable than those presently 
enjoyed. This may be modified to include 
salary increases, either on a stipulated basis 
or in reference to a cost of living index. 


(2) An agreement not to enter into a 
business in competition with the employer. 
Such an agreement must be carefully limited 
in point of time and area of operation in 
order to comply with the legal requirements 
of the jurisdiction in which the contract is 
made. The laws of the different states vary 
considerably. 


(3) An agreement on the part of the 
employee to remain available to the em- 
ployer after retirement for purposes of con- 
sultation on the employer’s business affairs, 
or for further stipulated limited services. 


Modifications 


The employee agreements suggested above 
may be varied or modified to meet specific 
situations and conditions. Care must be 
exercised, however, that they furnish real, 
not merely declared and fictional, value to 
the employer. On the other hand, they 
must not be made so onerous to the em- 
ployee that he cannot, or probably will not, 
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comply with them completely. The pro- 
posed agreement must be a genuine bilateral] 
contract, and the employee’s failure to live 
up to his agreed obligations excuses the 
employer from carrying out his obligation 
to make the stipulated payments. In addi- 
tion, unless specific provision is made in the 
contract, the employee may be liable to the 
employer for damages for any breach of his 
agreements. Relief against such a contin- 
gency may be provided by incorporating in 
the contract a provision that in the event 
the employee voluntarily terminates his em- 
ployment, his liability under the contract 
shall be limited to a forfeiture of all rights 
to receive any of the agreed deferred pay- 
ments. Specific situations, on the other 
hand, may make it advisable to retain in 
effect the legal obligations of the under- 
takings limiting the right of the employee 
to enter into a competing business. It can- 
not be overemphasized, and it will become 
even more evident as further details are 
discussed, that each deferred compensation 
agreement should be tailored to suit the indi- 
vidual situation under expert legal guidance. 


Termination of Employment 


Specific provisions should also be included 
in the contract in the event of termination 
of the employment relationship other than 
by the voluntary action of the employee. 
Suppose the employer terminates the em- 
ployment without any fault of the employee. 
Business conditions may make such a step 
necessary or desirable; and the employer 
ordinarily would not desire to bind itself 
irrevocably to continue the employment until 
the employee reaches retirement age, and 
beyond, under the terms of the deferred 
compensation contract. What will happen 
in that event? Should the employer be re- 
lieved of all obligations to make the stipu- 
lated payments after retirement? Should 
the employer be required to make the stipu- 
lated payments in the agreed amounts re- 
gardless of such termination? Or should 
provisions be made for substitute under- 
takings on the part of the employer in such 
an event. These substitute provisions might 
offer the employee proportional advantages 
based upon the relationship between the 
period of his actual employment under the 
contract and the length of time he would 
have had to complete in order to reach the 
stipulated retirement age. If substitute pay- 
ments are agreed upon, should these be lump 
sum or periodic payments? Should they 
commence immediately upon termination of 
the employment or at the retirement age? 
Aside from the desires of the parties as to 
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the time and manner of the substitute pay- 
ments, the tax consequences, both as to 
employer and employee, might vary con- 
siderably according to the method adopted. 
Suppose the employer discharges the em- 
ployee for cause. What provisions shoyld 
be made for this contingency? Should it 
be treated in the same way as a voluntary 
severance of employment by the employee? 
Or should it be treated as a discharge with- 
out fault? Or should new and different pro- 
visions be made? If different treatment is 
accorded to discharge without fault and 
discharge for cause, who is to be the judge 
of whether or not there was fault or ade- 
quate cause in the particular situation? Should 
this be left to the decision of the employer 
for litigation in the courts? Or should the 
contract provide for a binding decision by 
a disinterested third party? Or should it 
be made the subject matter of arbitration 
procedure? What about continuing liability 
under the agreement not to compete or the 
agreement to remain available for consul- 
tation after retirement in these contingencies? 
All these matters should be made the subject 
of individual negotiation in each particular 
situation. They are cited here merely to 


illustrate the complexity of individual con- ° 


tracts—a complexity that is inherent when- 
ever one is dealing with agreements to 
perform acts in the future when various 
contingencies may occur previous to the 
performance of the required acts. Nor do 
they purport to cover the entire field of 
matters which should be provided for or 
against in the contract. 


Assurance of Future Payments 


There is a possible complementary but 
independent aspect to a deferred compen- 
sation arrangement between an employer 
and an employee. Under such a contract, 
the employer assumes substantial obligations 
to commence some time in the future. He 
may very well wish to make some present 
provision to assure his ability to meet the 
obligations when the time arrives to make 
the stipulated payments. The employee, 
who is giving up present consideration for 
these future rights to receive payment, may 
also be desirous that the employer take 
some present steps to assure its ability to 
meet its future assumed obligations. This 
may be done in many different ways, the 
more ordinary of which will be discussed 
in the following paragraphs. Here, however, 
great care must be exercised that the actions 
taken have no present tax consequences to 
the employee. Whatever provisions are 
made by the employer, they must accord no 
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present vested rights to the employee in:the 
security acquired by the employer to assure 
its future ability to perform its contract. 


Life Insurance 


Probably the most common method adopted 
by an employer to assure the ability to 
perform its future obligations is to take out 
an endowment life insurance policy on the 
life of the employee with the option of 
annuity payments beginning at the date of 
the employee’s retirement or the date of his 
death prior to reaching retirement age. If 
the obligations assumed by the employer 
are limited to payments to the employee for 


‘life after he reaches retirement age, and 


do not include any payments to the em- 
ployee’s wife or other dependents in the event 
of his death, the insurance policy may limit 
the obligation of the insuring company to 
the payment of such an annuity. A study 
of the various types of policies presently 
offered by leading insurance companies and 
the comparative premiums for these types 
will probably lead (as it did the writers) 
to the conclusion that the increased cost of 
the broader form of coverage first described 
is sO small as to render the straight annuity 
form of policy a far less desirable invest- 
ment. This is true even where the employer 
assumes only the limited obligation of paying 
his employee after retirement, without any 
benefits to anyone in the event of his death. 
Here the small added cost of the broader 
form of coverage would probably be a good 
investment for the employer (the benefits 
of which it would not be obligated to pass 
on to the employee) to insure itself against 
the loss which would be incurred in the 
event of the emplovee’s death. 


Insurance Costs 


The present cost of the amount of insur- 
ance required to insure the meeting of future 
obligations by an employer is easily com- 
puted for a corporate employer. It will 
necessarily vary according to the age of 
the employee and the retirement age desig- 
nated in the contract. The annual premium 
cost of a policy will produce the desired 
annual payments for the life of the employee 
after reaching the retirement age. Depend- 
ing on whether dividends are deducted from 
the premiums or allowed to accumulate, the 
annual premium cost will vary slightly. To 
determine the actual cost to the employer, 
further adjustment must be made to the 
fact that such payments are capital invest- 
ments and not deductible expenses. The 
employer is obliged to pay an income tax 
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on all earnings which it devotes to the acqui- 
sition of such insurance. Suppose that the 
corporate tax upon the employer is thirty- 
eight per cent, and that the corporation 
desires to utilize $1,000 of its income in 
acquiring such an insurance policy as a secu- 
rity investment. Nevertheless, it is obliged 
to pay an income tax on this amount, so 
that actually only $620 is available for the 
payment of the premium. This tax disad- 
vantage is compensated, however, by the 
fact that later payments to the employer by 
the insurance company under the terms of 
the policy are received by it tax-free (to the 
extent of the amount of premiums paid). 
These later payments are not income but 
return of investment. Conversely, by com- 
puting the amount of present cash an em- 
ployer desires to expend to provide for 
deferred compensation to the employee (with 
adjustment to take into account the fact 
that such payment is not a deduction for 
tax purposes), it can compute the amount 
of deferred compensation it can obligate 
itself to pay to the employee upon retire- 
ment (making a corresponding adjustment 
to take into account the fact that payments 
by the insurance company will be received 
by it tax free).? 


Prohibition of Vested Rights 


Where insurance or annuities based upon 
the life of the employee are purchased, no 
vested rights in the policies may be per- 
mitted to accrue to the employee. The 
employer must at all times remain the bene- 
ficiary and the owner of all rights under 
the policy. 

Life insurance presupposes the insura- 
bility of the employee and his ability to 
pass the required physical examinations. If 
insurance is not available because of the 
physical condition of the employee, or for 
other reasons, other methods (necessarily 
providing less security) may be employed. 
Payments may be made into a trust fund 
to be held by an independent trustee and 
later repaid to the employer in such amounts 
and at such times as to enable performance 
of the employer’s obligations to make the 
stipulated deferred compensation payments. 
This is, in effect, neither more nor less 
than a plan of self-insurance. Here, again, 
no vested rights in any of the assets held 
in the trust fund may accrue to the employee. 
If the employer has sufficient financial 





2A simple example of the mathematics in- 
volved in these adjustments is set forth in CCH 
Standard Federal Tax Reports, 474 CCH 4 8655, 
entitled ‘‘Rewrite Bulletins—Deferred Compen; 
sation for Executives.’’ 
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strength and strong prospects of future 
financial strength, ample security may be 
obtained to assure future performance by 
the creation of reserves, which may be em- 
ployed in the business for capital expansion 
purposes. Once again, while the corpora- 
tion may obligate itself to set up such a 
reserve, no vested rights to the reserve may 
accrue to the employee. 


Tax Consequences 
to Employee 


The operation of a carefully prepared con- 
tract for the payment of deferred compen- 
sation has no present tax consequences to 
the employee. This is predicated upon the 
fact that the employee receives no present 
vested interest in any payments. His rights 
are contingent entirely upon his carrying out 
all his obligations under the contract. 


Wherever annuities purchased by an em- 
ployer for an employee secure present vested 
rights to the employee, all sums expended 
by the employer (and deducted as expenses 
by the employer, although this would prob- 
ably not be an absolutely requisite factor 
in the situation) have been taxed as com- 
pensation to the employee. Conversely, 
wherever assets have been contingently ear- 
marked by an employer for the benefit of 
an employee who has assumed no vested, 
but only a contingent, interest in the assets, 
they have been held not taxable to the 
employee until he actually receives them, or 


at least until his rights to them become 
absolute. 


In Renton K. Brodie [CCH Dec. 12,907], 
1 TC 275 (1942), an annuity policy pro- 
viding for payments after the employee 
reached retirement age, was purchased by 
the employer with a single premium pay- 
ment and delivered to the employee. (The 
employer retained no rights under policy.) 
The policy was held to be present income 
to the employee, even though under its 
terms he could not assign it or secure any 
cash surrender value from it. The test 
employed was whether he secured the vested 
interest in the policy. 


A similar policy was declared to be present 
income to the employee in the case of 
Richard A. Deupree [CCH Dec. 12,888], 1 TC 
113 (1942), on the theory that the receipt 
of the policy was a constructive receipt of 
a cash payment, the employee having had 
a right to receive a cash payment from the 
employer and having directed the employer 
to deliver the annuity policy in lieu of cash. 


A similar result was reached in Robert P. 
Hackett [CCH Dec. 14,899], 5 TC 1325 
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(1945), aff'd [47-1 ustc J 9107] 159 F. (2d) 
121, (CCA-1, 1946), the only difference in 
the facts being that in this case the pay- 
ments under the annuity policy commenced 
the year following its issuance rather than 
after retirement age. 


In Paul A. Draper [CCH Dec. 14,976], 
6 TC 209 (1946), an annuity policy with 
payments commencing after retirement age 
was purchased by the employer on an annual 
premium basis and delivered to the em- 
ployee. Premiums were paid by the em- 
ployer for the first three years of the policy. 
It was held that the amount of the first 
year’s premium paid by the employer was 
taxable as compensation to the employee. 
He had a vested right in the policy and 
to all benefits accrued by reason of the 
payment of the premium. The advance 
payment of the premiums for the second 
and third years of the policy were refundable 
at the demand of the emplover. These were 
held, therefore, not to constitute present 
income to the employee. His rights in these 
premiums were not vested, but merely con- 
tingent and subject to possible future action 
by the employer. 


The distinction between vested and con- 


tingent rights in a policy is borne out by-— 


the Tax Court’s discussion of the Brodie and 
Deupree cases in Charles L. Jones [CCH Dec. 
13,565], 2 TC 924, 931 (1943), where the 
taxability of the annuity policies in those 
cases was predicated upon the fact that they 
“were intended as extra compensation for 
services performed in the taxable year” and 
“were issued . . . without any restrictions 
or conditions attached as to term of em- 
ployment, cessation of employment, [etc.]”.* 


In Julian Robertson [CCH Dec. 15,156], 
6 TC 1060 (1946), payments into a trust 
fund to purchase retirement annuities for 
an employee were held not to be income 
to the employee in the year they were made. 
The employee’s right to any assets in the 
fund was contingent upon his remaining in 
the employ of the employer. No policies 
were delivered to the employee and the 
trustee was the beneficiary under the policies 
purchased. 


A similar result was reached in the case 
of Schaefer v. Bowers [1931 CCH ] 9461], 
50 F. (2d) 689 (CCA-2, 1931), which dealt 


’ Examples of payments into an irrevocable 
trust which purchased annuities for the em- 
ployee, are contained in the cases of J. H. Mc- 
Ewen [CCH Dec. 15,140], 6 TC 1018 (1946) and 
David Watson Anderson [CCH Dec. 14,898], 5 
TC 1317 (1945). Such payments were held to 
constitute presently taxable income to the em- 
plovees, as they secured a present vested right 
to the assets of the trusts. 
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with a trust set up in connection with an 
employee stock-purchase plan. The trust 
was to continue for five years; if the em- 
ployment was terminated within that period 
the employee was entitled only to a return 
of his own contributions to the trust. During 
that period he had no vested interest in any 
of the assets of the trust, such interest as 
he had being contingent upon his continued 
employment. 


The distinction between a vested right in 
assets of a trust fund on the one hand and 
a forfeitable or contingent right on the other 
hand is clearly brought out in the recent 
case of Harold G. Perkins [CCH Dec. 15,786], 
8 TC 1051 (1947). The employer paid cer- 
tain sums into a trust fund for the purchase 
of annuities on the life of the employee. In 
the event of termination of employment by 
voluntary act of the employee or by dis- 
charge for cause, the employee was to re- 
ceive one half of the amounts deposited to 
his credit in the trust fund and to forfeit 
the balance. It was held that as to the one 
half of the contribution to the trust fund to 
which the employee had an absolute right, 
he was taxable in the year of contribution, 
but as to the one half to which the rights 
of the employee were merely contingent, he 
could not be taxed until such rights became 
vested. 


Tax Consequences to Employer 


Under the basic contract with the em- 
ployee, the employer takes no present action. 
Therefore, it is entitled to no deductible 
expenses and there are no tax consequences 
attached to its lack of present action. It 
merely incurs contingent future liability. 


As described above, however, the employer 
may find it advisable to make certain pres- 
ent expenditures in order to assure its ability 
to carry out the obligations it presently 
assumes when they accrue in the future. If 
this is accomplished by the purchase of in- 
surance with annuity features on the life 
of the employee, the employer remaining the 
complete owner and beneficiary of the policy, 
the expenditures are in the nature of capital 
investments, and are not currently deduc- 
tible expenses.* This is also true if the em- 


4 Omaha Elevator Company [CCH Dec. 2341], 
6 BTA 817 (1927), wherein payment of pre- 
miums of a policy taken out by the employer 
on the life of the employee, was held not to 
constitute a currently deductible expense to 
the employer. By independent contract, the 
employer agreed to pay the proceeds received 
by it to a beneficiary designated by the em- 


(Footnote 4 continued on page 1082.) 
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ployer makes payments to a trust fund 
where the income reverts to it to enable 
compliance with its obligations. 


Section 102 


One further provision of the tax laws 
should be considered in connection with such 
actions as may be taken by the employer 
(if a corporation) to assure its future per- 
formance ability. That is the possible effect 
of Internal Revenue Code 
Under this section, an additional tax is im- 
posed upon the accumulation of earnings 
and profits by a corporation beyond the 
reasonable needs of its business for the 
purpose of avoiding the imposition of a 
surtax upon its stockholders. Where the 
corporate employer makes no provision for 
assuring its future ability to perform its obli- 
gations, no question arises under this sec- 
tion. Where such provision is made, by 
taking out insurance policies on the life of 
the employee or establishing a trust fund, 
the following two questions arise: (1) Is 
such expenditure the fulfillment of a reason- 
able need of the corporate employer? (2) 
Is such expenditure undertaken for the pur- 
pose of avoiding the imposition of a surtax 
on the stockholders? Where the under- 
taking of a definite future liability is of 
definite advantage to the corporation, the 
taking of present steps to assure the ulti- 
mate performance of this liability would 
appear to be a sound business practice and 
the fulfillment of a reasonable need of the cor- 
poration. It is little different from the 
establishment of a sinking fund for the 
eventual retirement of a mortgage, loan or 
other fixed obligation which becomes due in 
the future. The answer to the second ques- 
tion depends, of course, on the relationship 
between the employee and the corporation. 
Where the employee has no ownership in- 
terest in the corporation, or where he is 
not a substantial stockholder or in control 
of the employer corporation, and the original 
contract is the result of arm’s-length nego- 
tiations, it would appear clear that any action 
of the employer in incurring the original 
liability or any further actions to assure 
its ability to carry out the contract in the 
future should be regarded as being taken 





(Footnote 4 continued.) 

ployee in the event of the employee’s death and, 
in the event the employee continued in his em- 
ploy for twenty years and the policy remained 
in effect at that time, to exercise the option 
in the policy designated by the employee and 
pay over to the employee all proceeds received 
by it under the option exercised. Al] rights 
of the employee were forfeitable upon any ter- 
mination of employment. 
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for a legitimate corporate purpose and as 
not constituting an unreasonable accumula- 
tion of surplus in violation of Section 102 
When the original contract is negotiated 
between an employee and a corporate em- 
ployer which is controlled by the employee 
or his family, we are confronted with a 
question that arises in all dealings between 
such an employee and such a controlled cor- 
poration. If the contract provisions are 
reasonable, and if they are such as would 
have been included in a contract under simi- 
lar circumstances between persons acting at 
arm’s length, such sums as the employer 
corporation expends or reserves to assure 
its future performance ability should be held 
not to constitute an unreasonable accumula- 
tion of surplus. If, on the other hand, 
such a contract is not genuine but is merely 
an agreement adopted as an excuse for the 
corporation not to distribute any part of 
its profits and earnings in order to avoid 
surtax upon its stockholders, the provisions 
of Section 102 should be held to apply. Each 
such case must rest upon its individual facts 
for decision. The primary test should be 
the genuineness of the compensation con- 
tract. If this be established, a reasonable 
means of funding this obligation, through 
the purchase of insurance or otherwise, 
should be regarded as fulfilling a reasonable 
need of the corporation and as not in viola- 
tion of Section 102. 


Receipt of Payments 


Payments of deferred compensation under 
the terms of the contract constitute taxable 
income to the employee when he receives 
them. In the case of William E. Freeman 
[CCH Dec. 14,320], 4 TC 582, the employer 
agreed to pay the employee a certain sum 
annually for life and a somewhat lesser sum 
to his wife for life if she should survive 
him. The consideration for this agreement 
was services rendered by the employee— 
past, present and future. After the death 
of the employer, payments were continued 
by his estate until a settlement was reached 
for a lump sum payment to release all future 
liability. In discussing this contract, the 
court stated: “The letter represented a con- 
tract of employment under which the peti- 





Code Section 24 (a) (4) specifically provides 
that there shall be no deduction for ‘‘premiums 
paid on any life insurance policy covering the 
life of any officer or employee, or of any person 
financially interested in any trade or business 
carried on by the taxpayer, when the taxpayer 
is directly or indirectly a beneficiary under such 
policy.’ 
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tioner might receive payments for life 
provided he fulfilled his part of the bargain. 
_,. It would appear that no amount was 
taxable at the time under the principles 
announced later in Renton K, Brodie [supra] 
., but whatever he received in payments 
would be taxable income as received.” Part 
of the final settlement included the delivery 
of an annuity to the employee. It was held 
that the employee was subject to tax for 
the full value of the annuity when it was 
delivered to him and rights to receive the 
payments were vested in him. Under the 
decision in the Freeman case, no rights vested 
in him at the time of the employer’s death 
beyond which time he was no longer obli- 
gated to perform any further services, and 
which, therefore, may be regarded as anal- 
ogous to his retirement. In the suggested 
deferred compensation contract, however, 
any possibility of rights vesting upon retire- 
ment with the possible consequent tax lia- 
bility for the then value of the rights is 
obviated by providing that the continuing 
obligation of the employer to make the agreed 
periodic payments is still contingent upon the 
employee’s carrying out his remaining obliga- 
tions under the contract, the obligations not to 
compete and to remain available for consulta-. 
tion, plus such other limited service provisions 
as may be incorporated into the contract. Pay- 
ments were held to be income to the former 
employee as they were received, and not the 
receipt of an entire annuity at the time of 
retirement, in the case of Frederick John 
Wolfe [CCH Dec. 15,692], 8 TC 689 (1947) 
(on appeal to CCA-9), even in the absence 
of continuing obligations on the part of the 
employee. This case had the added cir- 
cumstances that the retirement payments 
were in fact made by a parent corporation 
and not the employer corporation, and that 
the subsidiary employer corporation paid 
over to the parent corporation a lump sum 
to assume the obligation of the payments. 
Where the added coverage of further 
payments to a widow or other dependent 
of the employee is incorporated into a de- 
ferred compensation contract, such payments 
5See also Cora B. Beatty, Exrx. [CCH Dec. 
2632], 7 BTA 726 (1927), wherein an individual 
pension, after retirement was held to be income 
to the employee, and William J. R. Ginn [CCH 
Dec. 12,546], 47 BTA 41 (1942), wherein amounts 
received from a pension fund above the amount 
of the employee’s contribution were held to be 
income in the year of receipt. 
® Flarsheim v. U. 8. [45-2 ustc 7 9389]. 62 F. 
Supp. 743 (DC Mo., 1945); aff’d [46-1 ustc 7 9305] 
156 F. (2d) 105 (CCA-8, 1946): cert. den. 284 
U. S. 668. This case arose out of the same 
transaction as the case of Seavey & Flarsheim 
Brokerage Company [CCH Dec. 10,978], 41 BTA 
198 (1940), discussed later. See also Charles 
L, Jones, supra. In discussing the survivorship 
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have also been held to constitute taxable 
income upon receipt.® 


Making Payments 


When payments are actually made by an 
employer under a deferred compensation 
contract, they are deductible as ordinary 
and necessary expenses. Income Tax Regu- 
lations 111, Section 29.23 (a)-9, provide that 
“amounts paid by a taxpayer for pensions 
to retired employees or to their families 
or others dependent upon them are 
proper deductions as ordinary and necessary 
expenses.” 

Payments under deferred compensation 
contracts are deductible as ordinary and 
necessary expenses and are, of course, sub- 
jeet to the same scrutiny as to reasonableness 
of amount as are any ordinary compensation 
payments. The same tests are applicable 
to payments to a widow or other dependent 
as to payments to the retired employee. In 
the latter case, of course, the value of con- 
tinued limited services and undertakings are 
to be considered in determinng reasonable- 
ness in addition to past services and under- 
takings. Where the obligation for deferred 
compensation arose out of genuine arm’s- 
length negotiations and are reasonable in 
amount for the services rendered, payments 
are clearly ordinary and necessary expenses 
of the employer. Genuine arm’s-length 
negotiations usually establish conclusively 
the reasonableness of the amounts decided 
upon in the contract. 

In the case of Seavey & Flarsheim Broker- 
age Company [CCH Dec. 10,978] 41 BTA 198 

(1940), payments to the widow of an employee 
under the terms of a previous contract with 
the employer were permitted as proper deduc- 
tions for additional compensation due for serv- 
ices rendered the corporation employer in prior 
years. Such payments were held to be 
properly deductible in the year in which the 
liability to make the payments accrued under 
the terms of the contract. A concurring 
opinion held such payments deductible as 
a pension.’ 
rights of a wife in a retirement annuity con- 
tract, the court stated: ‘‘Assuming that she 
will include in her gross income the amount 
which she will receive—and without attempting 
to judge a controversy not before us, it is diffi- 
cult to see why she will not be required to 
do so.”’ 

7A similar result was reached in the case of 
H. T. Cushman Manufacturing Company [CCH 
Dec. 13,580(M)], 2 TCM 978 (1943), even though 
a controlled corporation was involved and even 
though the payment of the pensions provided 
for to the widows of the contracting employees 
was conditioned upon the nonpayment of divi- 


dends on the stock of the corporate employer 
owned by such widows. 
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All compensation agreements of controlled 
corporations are more closely scrutinized. 
Also, it is more difficult to establish reason- 
ableness of amount for pension agreements 
made at the time of retirement than it is 
for agreements made during the period of 
active employment. Even in these types of 
cases, however, such payments usually have 
been sustained as ordinary and necessary 
expenses.* Although a few cases have reached 
a contrary result because of their particular 
facts, none can be held applicable to a de- 
ferred compensation agreement as herein 
described.® 


Conclusion 


Deferred compensation agreements pro- 
vide a means of meeting the peculiar secu- 
rity problems of a‘ high-salaried executive 
or employee which cannot be adequately 
met by the social security laws or general 
pension plans. They are also advantageous to 
the employer in that they assure to it a con- 
tinuity of employment and furnish additional 
incentive to the employee. Such agreements 
should be tailored to fit individual situations. 
If properly and carefully drawn, they may be 
consummated and carried out without any 
undesirable tax consequences either to em- 
ployer or to empoyee. [The End} 





8 General Smelting Company [CCH Dec. 
14,222], 4 TC 313 (1944); Anderson Company v. 
Glenn [42-1 ustc { 9299], 43 F. Supp. 334 (DC 
Ky., 1942); Miller-Dunn Company [CCH Dec. 
15,025(M)], 5 TCM — (1946); H. T. Cushman 
Manufacturing Company, supra. 

*In Snyder & Berman, Inc. [CCH Dec. 11,105). 
41 BTA 1180 (1940), deductions for payments 
agreed to and made after retirement of a close 
relative employee due to illness were held to 
be, in reality, the fulfillment of personal family 


obligations of the stockholders of a closed cor- 
poration, rather than an ordinary and necessary 
expense of the corporate employer. Similarly, 
in W. D. Haden Company [CCH Dec. 15,103(M)}, 
> TCM — (1946), payments to an employee's 
widow, agreed to and made after the death of 
the employee, were disallowed in the absence 
of evidence by the taxpayer that there was any 
benefit to the corporate employer from such 
payments. 


eee 


FEDERAL TAX FORUM 


During December, the Federal Tax Forum will hold only one 
meeting. On Tuesday, December 16, 1947, Alex Hamburg will 
address the dinner meeting of the Forum at the Hotel Sheraton 
in New York City, on the subject “Tax Valuations on Stock, 


Real Estate and Good Will.” 
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Outline of Mortgagee’s Tax Liability 


By ATWELL J. BROWN 


THE AUTHOR, AN ATTORNEY SPECIALIZING 
IN MORTGAGE PROBLEMS, IS A MEMBER OF 
THE FIRM OF HOWZE & BROWN, BIRMINGHAM 


MORTGAGEE’S purchase of mortgaged 

property at a foreclosure sale results in 
an increase or decrease in his income, sub- 
ject to one execption.* 


The general rules, the soundness of which 
have often been questioned,’ and which are 
subject to certain exceptions, are: 


(a) If the mortgagee’s bid is for an amount 
which includes the full amount of the mort- 
gage indebtedness plus accrued interest 
thereon, he receives income (interest) in the 
amount of the accrued interest. 


(b) If the mortgagee’s bid is less than the 
value of the property, he has a capital gain 
for the difference. However, if the value of 
the property is less than the bid, the mort- 
gagee has a capital loss for the difference. 
In both situations it is assumed that the bid 
does not exceed the principal of the mort- 
gage indebtedness. 


(c) If the mortgagee’s bid is for less than 
the principal of the mortgage indebtedness, 
he has a bad debt deduction for the differ- 
ence on the assumption that the deficiency is 
wholly worthless.* 


(d) The basis of the property for gain or 
loss on resale and for depreciation is its 
value on date of foreclosure. 


The bid is presumed to be the value of 
the property in the absence of evidence to 
the contrary. This point is discussed later. 


The fair market value of the property and 
the collectibility of any deficiency being 
known, the amount bid by the mortgagee is 


- the factor which determines: 


(a) Whether he receives any ordinary in- 
come (interest). 


(b) Whether he has a capital gain or loss 
and the amount thereof. 


(c) Whether he has a bad debt deduction 
and the amount thereof. 


Ordinary Income 


If the mortgagee purchases the property 
at the foreclosure sale by bidding an amount 
which includes the principal secured by the 
mortgage and the accrued interest thereon, he 
constructively receives ordinary income (in- 
terest) to the extent of the interest included 
in his bid This is true even though the 





‘Where principal secured by mortgage ex- 
actly equals the value of the property and mort- 
gagee purchases the property at the foreclosure 
sale for exactly the principal. 


*See Paul, ‘‘Federal Income Tax Problems 
of Mortgagors and Mortgagees,’’ 48 Yale 
Law Journal 1315; Ramsey, ‘‘Mortgage Fore- 
closures and Income Taxes,’’ TAXES—The Tax 
Magazine, October, 1937, p. 579; Heineman, ‘‘In- 
come Tax Problems in Mortgage Foreclosures,”’ 
32 Illinois Law Review 189; Hulse, ‘‘Mortgage 
Foreclosures Under the Federal Income Tax 
Regulations,” TAXES—The Tax Magazine, 
August, 1936, p. 451; ‘‘Federal Income Tax De- 
ductions on Mortgage Foreclosures and Com- 
promises,’’ 35 Illinois Law Review 936; Schorr, 
“Mortgage Collection and Mortgage Disposi- 
tion,” New York University Fifth Annual In- 
stitute on Federal ‘Taxation, p. 531; Mertens, 


Mortgagee’s Tax 





Law of Federal Income Taxation, Sections 11.14, 
21.10, 22.19, 22.20, 30.85, 30.88, 30.89. 


Trade or business bad debts are deductible 
in full, while nonbusiness bad debts are treated 
as short-term capital losses. 


4Manomet Cranberry Company [CCH Dec. 
263], 1 BTA 706; Fred Smith [CCH Dec. 6336], 
20 BTA 901; American Central Life Insurance 
Company [CCH Dec. 8636], 30 BTA 1182; Pru- 
dential Insurance Company [CCH Dec. 9120], 
33 BTA 332; T. Eugene Piper [CCH Dec. 12,102], 
45 BTA 280; Helvering v. Midland Mutual Life 
Insurance Company [37-1 ustc { 9114], 300 U. S. 
216;.Helvering v. Missouri State Life Insurance 
Company [35-2 ustc { 9331], 78 F. (2d) 778, aff’g 
[CCH Dec. 8298] 29 BTA 401; Mertens, Law 
of Federal Income Taxation, Section 11.14: I. T. 
3121, 1937-2 CB 138: I. T. 3159, 1938-1 CB 188. 
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fair market value v1 the property is less than 
the principal secured by the mortgage.’ The 
theory, as stated by the Supreme Court in 
Helvering v. Midland Mutual Life Insurance 
Company, is that the word “interest,” appear- 
ing in Section 22 of the Internal Revenue 
Code, was used by Congress in its generic 
meaning as broadly descriptive of a certain 
kind of income, the receipt of which is tax- 
able whether paid in cash or by a credit; 
that a mortgagee who purchases property at 
a foreclosure sale for the full amount of 
principal plus accrued interest thereon, is in 
the same position as a stranger who pur-* 
chases it for the same amount, for in either 
situation the legal effect would be the same 
and the debt would be paid, in one situation 
by means of a credit and in the other by the 
payment of cash; and that as the mortgagee 
was free to bid whatever amount he desired, 
to tax him on the result of his own action 
would in no wise impair his rights as mort- 
gagee. 


Query: If the mortgagee’s bid was less 
than the principal but the mortgage provided 
that the proceeds of the sale should be ap- 
plied first to the interest and then to the 
principal, would the mortgagee construc- 
tively receive income? 


There are two possible exceptions to the 
rule laid down in the Midland case: 


1. In Elliott S. Nichols v. Commissioner 
[44-1 ustc J 9269], 141 F. (2d) 870 (CCA-6), 
the court limited the application of the Mid- 
land case to insurance companies, pointing 
out that the Supreme Court was considering 
only those sections of the statute which ap- 
plied to insurance companies. It was held 
that Section 29.23(k)-3 of Regulations 111, 
which outlines the tax consequences to the 
mortgagee, was based upon the theory that 
a mortgagee exchanged the obligations of 





5 Helvering v. Midland Mutual Life Insurance 
Company, supra. 


®In the Midland case, the Supreme Court, in 
answer to the contention that the realities of the 
situation should be considered as the mortgagee 
actually received no interest, stated that the 
reality of the situation was that the mortgagee 
valued the higher redemption price as worth the 
discharge of the interest debt, for which the 
mortgagee could have obtained judgment against 
the mortgagor had no interest been included in 
his bid. 


™John Hancock Mutual Life Insurance Com- 
pany [CCH Dec. 3552], 10 BTA 736; Reserve 
Loan Life Insurance Company [CCH Dec. 5665], 
18 BTA 359; American Central Life Insurance 
Company, supra; Clarkson Coal Company [CCH 
Dec. 12,455], 46 BTA 688; Regulations 111, Sec- 
tion 29.23(k)-3. 

8 Hadley Falls Trust Company wv. U. 8S. [40-1 
ustc { 9352], 110 F. (2d) 887; Elliott S. Nichols, 
supra; T. Eugene Piper, supra; Elliott 8. 
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the mortgagor (notes) for the fair market 
value of the property; therefore, under the 
theory of this regulation, the mortgagee ac- 
tually receives nothing more than the value 
of the property. If the value of the prop- 
erty is no more than the principal secured 
by the mortgage, he did not receive any ac- 
crued interest. 


2. In Commissioner v. Vandeveer [40-2 ustc 
{ 9675], 114 F. (2d) 719 (CCA-6), the court 
stated it did not believe the Supreme Court 
would extend the rule of the Midland case 
to a situation in which the right of redemp- 
tion was not involved (that is, in those states 
where a right of redemption does not exist 
after foreclosure) because the mortgagee 
could not be said to have included the ac- 
crued interest in his bid in order to obtain 
a higher redemption price, one of the theories 
on which the Supreme Court based its deci- 
sion in the Midland case.® 


Where the mortgagee’s bid is for no more 
than the principal secured by the mortgage, 
no question of the constructive receipt of 
accrued interest could arise as no interest is 
included in the bid.” 


Capital Gain or Loss 


A mortgagee purchasing mortgaged prop- 
erty at a foreclosure sale realizes capital 
gain to the extent that the fair market value 
of the property on the date of the foreclosure 
sale exceeds the amount of the principal of 
the mortgage indebtedness included in his 
bid * on the assumption that the bid does not 
exceed the principal of the mortgage indebt- 
edness plus the accrued interest thereon. 


Such a mortgagee suffers a capital loss to 
the extent that the amount of the principal 
of the mortgage indebtedness included in his 


Nichols [CCH Dec. 12,914], 1 TC 328; Aaron 
W. Hardwick [CCH Dec. 15,667(M)], 6 TCM 
—; I. T. 3121, 1937-2 CB 138; I. T. 3159, 1938-1 
CB 188; Mertens, op. cit., Sections 22.19, 22.20, 
30.89. 

Section 29.23(k)-3, Regulations 111, provides 
that ‘“‘if the creditor buys in the mortgaged 
property, loss or gain is realized measured by 
the difference between the amount of those obli- 
gations of the debtor which are applied to the 
purchase or bid price of the property (to the 
extent that such obligations constitute capital 
.. -) and the fair market value of the property.” 

In those states in which the laws limit the 
amount of the deficiency which may be recov- 
ered against the mortgagor to the excess of the 
indebtedness over the value of the property, it 
would seem that there would be no capital gain 
realized by the mortgagee unless the value of 
the property exceeded the mortgage debts, be- 
cause actually the value of the property is ap- 
plied against the mortgage indebtedness. 
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bid exceeds the fair market value of the 
property on the date of foreclosure,® on the 
assumption that the bid does not exceed 
the principal of the mortgage indebtedness 
plus the accrued interest theeron. 


These results are based upon the theory 
that the mortgagee acquires the mortgaged 
property in exchange for the extinguishment, 
in whole or in part, of the principal indebt- 
edness secured by the mortgage.” In other 
words, there is an exchange of properties. 
The mortgage obligation is considered a 
capital asset. 


Only im the rare cases where the principal 
secured by the mortgage is exactly the same 
as the fair market value of the property and 
the mortgagee purchases the property at the 
foreclosure sale for the exact amount of the 
principal, does the mortgage have no capital 
gain or loss. 


The fair market value of the property is 
presumed to be the amount of the bid in the 
absence of clear and convincing proof to the 
contrary.". However, it would not be safe to 
assume the Commissioner will accept the bid 
as the fair market value of the property. In 
one case” in which the taxpayer (a mort- 
gagee purchasing at the foreclosure sale) did 
not report a capital gain resulting from the 
foreclosure, the Commissioner assessed a de- 
ficiency against him because the value of the 
property was in excess of his bid. The most 
logical assumption is that the Commissioner 


~ 9 See cases cited in footnote 8. Helvering v. 
Midland Mutual Life Insurance Company, supra. 
10 bid. 


Section 29.23(k)-3, Regulations 111, pro- 
vides: ‘‘The fair market value of the property 
shall be presumed to be the amount for which 
it is bid in by the taxpayer in the absence of 
clear and convincing proof to the contrary.’’ 
See also footnote 30. 

2 Aaron W. Hardwick, supra. 


3G. C. M. 19573, 1938-1 CB 214; T. Hugene 
Piper, supra. 

4G. C. M. 19573, 1938-1 CB 214 states: ‘‘The 
time of acquisition of the property and realiza- 
tion of such loss or gain by the mortgagee is 
when and for the taxable year in which the 
foreclosure sale becomes absolute and inde- 
feasible.’ Cf. Hadley Falls Trust Company, 
supra, ‘ 

A decision on this point does not appear to 
have been rendered. However, where the state 
law gives to various persons, for a period of 
time, a right of redemption, it would appear 
that no capital gain or loss could be taken until 
the mortgagee knew he had an indefeasible 
title. But Cf. Derby Realty Company [CCH 
Dec. 9563], 35 BTA 335, and Hawkins [CCH 
Dec. 9457], 34 BTA 918, aff’d [37-2 ustc { 9412] 
91 F. (2d) 354 (CCA-5). 

* Helvering v. Midland Mutual Life Insurance 
Company, supra. 

1° Edward F. Dalton [CCH Dec. 763], 2 BTA 


Mortgagee’s Tax 


will contend that the value of the property is 
that amount which will net the government 
the most tax. 


In those states where no redemption right 
exists after foreclosure, the capital gain or 
loss should be taken in the year of fore- 
closure.* 


In those states where a redemption right 
exists for a period of time after foreclosure, 
it would appear logical that the gain or loss 
should be reported in the tax year the re- 
demption right expires. Until that time the 


mortgagee does not know whether or not he 
will retain the mortgaged property.” 


Bad Debt Deduction 


If the property brings, at the foreclosure 
sale, less than the principal secured by the 
mortgage, the mortgagee has a valid claim 
against the mortgagor and all others liable 
on the mortgage for the deficiency.” The 
deficiency is a debt owed the mortgagee and, 
for bad debt deduction purposes, is governed 


by Sections 23(k)-1 and 23(k)-4 of the 
Code. 


Section 23(k)-1 and 23(k)-4 make a dis- 


tinction between trade or business debts and 
nonbusiness debts. 


Wholly worthless trade or business debts 
due the taxpayer are deductible in full from 
his gross income.” No charge-off is required 
for a wholly worthless debt.” 


615; Mount Vernon National Bank [CCH Dec. 
748], 2 BTA 581; R. H. Huff [CCH Dec. 6245], 
20 BTA 516; Vancoh Realty Company [CCH 
Dec. 9204], 33 BTA 918; Estate of Henry N. 
Brawner, Jr. [CCH Dec. 9809], 36 BTA 884; 
Huey & Philp Hardware Company [CCH Dec. 
10,849], 40 BTA 781; Doris D. Havemeyer [CCH 
Dec. 12,112], 45 BTA 329; John H. Wood Com- 
pany [CCH Dec. 12,487], 46 BTA 895; C. B. 
Little v. Helvering [35-1 ustc { 9146], 75 F. (2d) 
436 (CCA-8); Clarence M. Brown v. United 
States [38-1 ustc { 9193], 95 F. (2d) 487 (CCA-3); 
Hadley Falls Trust Company, supra; Commis- 
sioner v. Spreckels [41-2 ustc { 9546], 120 F. 
(2d) 517 (CCA-9); Mertens, op. cit., Sections 
30.88, 30.89; I. T. 3121, 1987-2 CB 138: I. T. 
3159, 1938-1 CB 188; Regulations 111, Section 
29.23(k)-3. 

Section 29.23(k)-3, Regulations 111, provides: 
“If the mortgaged or pledged property is law- 
fully sold (whether to the creditor or another 
purchaser) for less than the amount of the 
debt, and the portion of the indebtedness re- 
maining unsatisfied after such sale is wholly 
or partially uncollectible, the mortgagee or 
pledgee may deduct such amount (to the extent 
that it constitutes capital . . .) as a bad debt 
for the taxable year in which it has become 


wholly worthless or is charged off as partially 
worthless.”’ 


™See Regulations 111, Section 29.23(k)-3, 


quoted in footnote 16, and also Section 23(k)-1 
of the Code. 
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Section 23(k)-1 permits the deduction of 
that portion of a trade or business debt which 
has become uncollectible. This deduction is 
allowed only if the portion deducted is ac- 
tually uncollectible and is charged off.* 


All debts due corporations are trade or 
business debts.” 


A wholly worthless nonbusiness debt is 
treated as a short-term capital loss,” which 
may be used to offset capital gains and to 
reduce individual income to the extent of 
$1,000.7 A short-term capital loss may be 
carried over for five years.” 


No provision is made for the deduction of 
a partially worthless nonbusiness debt. 


Query: Where the state law limits the re- 
covery against the mortgagor to the amount 
by which the mortgage indebtedness exceeds 
the value of the property, could a bad debt 
deduction be taken for a sum in excess of 
this amount? 


If the mortgaged property is worth more 
than all liens superior to the mortgage, no 
wholly bad debt deduction may be taken 
until the mortgage has been foreclosed. As 
the property has value in excess of all prior 
liens, it will bring something at the fore- 
closure sale which will be credited on the 
mortgage debt; therefore, before the applica- 


tion of that credit the debt cannot be said 
to be wholly worthless.* However, after 
foreclosure: 


(a) If no redemption right exists, a wholly 
bad debt deduction may be taken in the year 
of foreclosure if the deficiency is then wholly 
worthless or, if the deficiency becomes un- 
collectible in a later year, in that later year.” 


(b) If a redemption right exists for a 
period of time after foreclosure but the prop- 
erty may be redeemed for the amount of the 
bid plus interest thereon, the rule stated in 
(a) above would apply.” 


(c) If a right of redemption exists for a 
period of time after foreclosure but, in order 
to redeem, not only the bid but also the de- 
ficiency must be paid, it follows that no 
wholly bad debt deduction could be taken 
until the expiration of the redemption period, 
The deficiency during the redemption period, 
would have value in that it would prevent 
the property from being redeemed without 
payment of the bid plus the deficiency.” No 
decision has been rendered on this point. 


A bad debt deduction for a part of a trade 
or business debt may be taken whenever a 
part of the indebtedness becomes worthless 
and is charged off, whether before ™ or after ™ 
foreclosure. 





1% See Regulations 111, 
quoted in footnote 16. Section 29.23(k)-1 b, 
Regulations 111, provides: ‘If from all the 
surrounding and attending circumstances, the 
Commissioner is satisfied that a debt is par- 
tially worthless, the amount which has become 
worthless, to the extent charged off during the 
taxable year, shall be allowed as a bad debt 
deduction in computing net income. . Be- 
fore a taxpayer may deduct a debt in part, he 
must be able to demonstrate to the satisfaction 
of the Commissioner the amount thereof which 
is uncollectible and the part thereof which has 
been charged off.’’ 

1%” Regulations 111, Section 29.23(k)-1; Mertens, 
op. cit., Section 30.91. 

2% Section 23(k)-4 of the Code. Section 29.23 
(k)-6, Regulations 111, provides: ‘‘In the case 
of a taxpayer, other than a corporation, if a 
nonbusiness bad debt becomes entirely worth- 
less within a taxable year after December 31, 
1942, the loss resulting therefrom shall be 
treated as a loss from the sale or exchange of 
a capital asset held for not more than six 
months. Such a loss is subject to the limita- 
tions provided in [Code] Section 117 with re- 
spect to gains and losses from the sale or 
exchange of capital assets. A loss with respect 
to such a debt will be treated as sustained only 
if and when the debt has become totally worth- 
less, and no deduction shall be allowed for a 
nonbusiness debt which is recoverable in part 
during the taxable year. . . . a nonbusiness debt 
is a debt other than a debt the loss from the 
worthlessness of which is incurred in the tax- 
payer’s trade or business.’’ 

21 Code Section 117(d). 

22 Code Section 117(e). 
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Section 29.23(k)-3, 


3 Capital City State Bank [CCH Dec. 1643], 
13 BTA 304; Benton Harbor State Bank [CCH 
Dec. 6372], 20 BTA 1106; John H. Wood, supra; 
Marcus Boyd [CCH Dec. 14,444(M)], 4 TCM 
293; C. B. Little, supra; Mertens, op. cit., Sec- 
tions 30.88, 30.89. Cf. Bennett v. Commissioner 
{44-1 ustc {| 9152], 1389 F. (2d) 961 (CCA-8). 


2tSee cases and authorities ih footnote 16. 


2% William C. Heinemann & Company [CCH 
Dec. 10,921], 40 BTA 1090. 


*%In William C. Heinemann & Company, 
supra, the Board of Tax Appeals said: ‘‘No 
material change in mortgagee’s recovery can 
result from mortgagor’s election to redeem. If 
the election is exercised, the amount paid on 
redemption will not exceed the purchase price 
at the foreclosure sale with interest. .. . If it 
is not the creditor will be left with the property 
the fair market value of which we may assume 
to be the bid price.’’ Doubtless, if the entire 
mortgage debt (bid plus deficiency) had to be 
paid on redemption, the Board of Tax Appeals 
might have reached a different result. See 
Hadley Falls Trust Company, supra; Mertens, 
op. cit., Section 30.86; O’Dell & Sons Company, 
Inc. (CCH Dec. 15,819], 8 TC 1165. 


The laws of some states—Alabama, for ex- 
ample—give a right of redemption not only to 
the mortgagor but also to others such as junior 
mortgagee, vendee of the debtor, wife, child, 
etc., and require the payment of the bid and 
also the deficiency on redemption. Certainly 
in those states it could not be said that the 
deficiency is wholly worthless until the redemp- 
tion period expires. 


77 Footnotes 27 and 28 appear on page 1086. 


December, 1947 @© TAX ES— The Tax Magazine 


re 


ATHENS 


SITS 


Fret. 




























































take 
proj 
mor 


mot! 
sale 
on 

pro 
sale 
ert} 
cap 
the 


pro 
by 

cor 
tho 
val 
she 


the 
wil 
tio’ 
val 
wh 
los 


$1( 
$1 





Said 
after 


holly 
year 
holly 
5 un- 
ear,” 
or a 
prop- 
f the 
ed in 


for a 
order 
e de- 
it no 
taken 
2riod, 
riod, 
event 
thout 
6 No 
nt. 

trade 
ver a 
thless 
fter * 


1643], 
[CCH 
supra ; 
TCM 
.» Sec- 
sioner 
. 


» 16. 
[CCH 


npany, 

“No 
y can 
m. If 
aid on 
» price 
ae 
operty 
issume 
entire 
to be 
ppeals 
, See 
ertens, 
npany, 


or ex- 
nly to 
junior 
child, 
id and 
rtainly 
at the 
edemp- 


1086. 


razine 






c TT SNES > sina 


SSeS SE EO 


ares 


SE at 


pase) Si 


4 
i 





Of course, no partial bad deduction can be 
taken prior to foreclosure if the mortgaged 
property has a value at least equal to the 
mortgage indebtedness.” 


Basis of Property 


The basis of the mortgaged property to a 
mortgagee purchasing at the foreclosure 
sale, for depreciation and for gain or loss 
on resale, is the fair market value of the 
property on the date of the foreclosure 
sale.” As the fair market value of the prop- 
erty is used in determining the mortgagee’s 
capital gain or loss, the same value must be 
the basis of the property to the mortgagee. 


The fair market value of the mortgaged 
property is presumed to be the amount bid 
by the mortgagee in the absence of clear and 
convincing proof to the contrary.“ Even 
though the taxpayer treats the bid as the 
value of the property, the Commissioner may 
show the actual fair market value.” 


If the fair market value of the property on 
the date of foreclosure is established, that 
will be the basis of the property for deprecia- 
tion™ and for gain or loss on resale.* Such 
value would also be used in determining 
whether the mortgagee has a capital gain or 
loss and the amount thereof.* 


Ouery: Assume the mortgage deht is 
$10,000 and the value of the property is 
$10,000. The mortgage was foreclosed in 
1932 and was bought in by the mortgagee for 
$2,000. The mortgagee does not report the 





7 Regulations 111, Sections 29.23(k)-1 (b) and 
29.23(k)-3; Warren Company [CCH Dec. 12,489], 
46 BTA 897; John H. Wood Company, supra; 
Allie M. Turbeville [CCH Dec. 8725], 31 BTA 
283; Lamb Lumber & Implement Company [CCH 
Dec. 2230], 6 BTA 429; G. C. M. 18417, 1937-1 
CB 142. 

%See Regulations 111, 
quoted in footnote 16. 


* Mertens, op cit., Sectfon 30.52; Section 29.23 
(k)-1, Regulations 111, provides: ‘‘In determin- 
ing whether a debt is worthless . . . in part the 
Commissioner will consider the value of the 
collateral, if any, securing the debt.’’ 


% Herbert N. Fell [CCH Dec. 5605], 18 BTA 
81; La Arcada Bondholders Commitee [CCH 
Dec. 9523], 35 BTA 80; 7. Eugene Piper, supra; 
James J. Reilly [CCH Dec. 12,537], 46 BTA 
1246; Huey & Philp Hardware Company, supra; 
First National Bank of Fort Worth [CCH Dec. 
12,975(M)], 1 TCM 561; Stormfeltz-Lovely Com- 
pany [CCH Dec. 13,238(M)], 2 TCM 183; Bond- 
holders Committee v. Commissioner [42-1 ustc 
{ 9247], 315 U. S. 189; Hadley Falls Trust Com- 
pany, supra; Commissioner v. West Production 
Company [41-2 ustc { 9587], 121 F. (2d) 9 
(CCA-5); Commissioner v. New President Cor- 
poration [41-2 ustc { 9603], 122 F. (2d) 92; Code 
Section 113(a); Regulations 111, Sections 29.23 


Section 20.23(k)-3, 
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gain or loss from his acquisition of the prop- 
erty at the foreclosure sale. Assume, fur- 
ther, that he sells the property in 1944 for 
$10,000. Would he have to take a capital. 
gain of $8,000 ($10,000 — $2,000), or could 
he show that the actual fair market value of 
the property on the date of foreclosure in 
1932 was $10,000 and that therefore he real- 
izes no capital gain? ™ 


Acceptance of Deed 


A different set of rules applies where the 
mortgagee accepts a deed in lieu of fore- 
closure or in cancellation of the mortgage 
indebtedness: 


(a) The mortgagee receives ordinary in- 
come (interest) to the extent that the fair 
market value of the property exceeds the 
principal secured by the mortgage, but not, 
however, in excess of the accrued interest. 


(b) Apparently no capital gain or loss is 
realized. 


(c) The mortgagee has a bad debt deduc- 
tion to the extent that the principal secured 
by the mortgage exceeds the fair market 
value of the property. 


(d) The basis of the property to the mort- 
gagee is its fair market value, subject to one 
possible exception.” 


A mortgagee accepting a deed in lieu of 
foreclosure or in cancellation of the mort< 
gage indebtedness receives ordinary income 
(interest) to the extent that the fair market 


(k)-3, 29.23(k)-1; 
21.10, 30.89. 


31 Regulations 111, Section 29.23(k)-3, quoted 
in footnote 11. 


% Aaron W. Hardwick, supra. 


3 James J. Reilly, supra; Stormfeltz-Lovely 
Company, supra; Edward A. Atlas [CCH Dec. 
14,368(M)], 4 TCM 111; Bondholders Committee 
v. Commissioner, supra. 


% New President Corporation, supra; 
National Bank of Fort Worth, supra. 


3% Hadley Falls Trust Company, supra; West 
Production Company, supra. 


% This question is beyond the scope of this 
article and involves the doctrine of estoppel 
and the application of some sections of the 
Internal Revenue Code. However, see New 
President Corporation, supra; First National 
Bank of Fort Worth, supra; Knight [CCH Dec. 
8077], 28 BTA 188; Thatcher [CCH Dec. 12,486], 
46 BTA 869; U. S. v. DuPont [42-2 ustc { 9755], 
47 Fed. Supp. 894 (DC Del.); Countway v. Com- 
missioner [42-1 ustc { 9401], 127 F. (2d) 69 
(CCA-1). 

%* This exception would occur where the fair 
market value of the property exceeded the 
principal and accrued interest on the mortgage. 
See discussion of this point later. 


Mertens, op. cit., Sections 
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value of the property exceeds the principal 
secured by the mortgage.™ The amount of 
income, it would seem, could not exceed the 
accrued interest to the date the deed was 
received.” 


A mortgagee receiving a deed to the mort- 
gaged property in lieu of foreclosure or in 
cancellation of the mortgage indebtedness 
neither realizes a capital gain nor suffers a 
capital loss. On the theory that the trans- 
action is not a sale or exchange of capital 
assets.” 


If the mortgagee accepts a deed in lieu of 
foreclosure or in cancellation of the mort- 
gage indebtedness, he has a bad debt deduc- 
tion to the extent that the principal secured 
by the mortgage exceeds the fair market 
value of the property." The theory is that 
the mortgagee realizes on the security all 
that is recoverable-on the debt, leaving an 
unpaid balance which is wholly worthless 
because, by the acceptance of the deed, the 
mortgagee released the mortgagor from any 
further liability. 


In those states where persons other than 
the mortgagee have a right of redemption 
and the deed is in lieu of foreclosure, a 
strong argument could be made that the loss 
should not be taken until after the redemp- 
tion right expires. 


The basis of the mortgaged property toa 
mortgagee accepting a deed in lieu of fore- 
closure or in cancellation of the mortgage 


%7, M. Davis [CCH Dec. 653], 2 BTA 359; 
American Central Life Insurance Company, 
supra; Manhattan Mutual Life Insurance Com- 
pany [CCH Dec. 10,054], 37 BTA 1041; Manw- 
facturers’ Life Insurance Company [CCH Dec. 
11,700], 43 BTA 867; Helvering v. Missouri State 
Life Insurance Co., supra; Prudential Insur- 
ance Company, supra; Mertens, op. cit., Sec- 
tions 11.14, 12.98. 

%® Certainly the mortgagee does not receive 
more interest than is actually due. The theory 
is that the mortgagor pays the mortgagee the 
fair market value of the property. If the value 
of the property exceeds the amount of the 
mortgage indebtedness, the basis of the prop- 
erty to the mortgagee would be the amount of 
the mortgage indebtedness. 

In Harry Payne Bingham v. Commissioner 
[39-2 ustc J 9636], 105 F. (2d) 971 (CCA-2), the 
court said: ‘‘Any theoretical concept of a sale 
of the notes to the maker in return for what 
he gave to get them back must yield before the 
hard fact that he receives nothing which is 
property in his hands but merely [succeeds] in 
extinguishing his liabilities by the amounts 
which were due on the notes. There was, there- 
fore, no sale or exchange of assets for assets 
since the notes could not, as assets, survive 
the transaction. That being so, such a settle- 
ment as the one this petitioner made involved 
neither a sale nor an exchange of capital assets 
within the meaning of the statute.”’ 

“1 Home State Bank [CCH Dec. 4807], 15 BTA 
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mdebtedness is the fair market value of the 


property on the date the mortgagee acquires 
title.” 


If the value of the property is in excess of 
the principal secured by the mortgage, the 
basis, it would seem, should be the principal 
of the mortgage indebtedness. If the basis 
was the fair market value, on resale the dif- 
ference between the value of the property 
and the principal of the mortgage would not 
be subject to any tax. The sound rule ap- 
pears to be that the basis is the fair market 
value or the principal secured by the mort- 
gage, whichever is less. 


Delinquent Taxes 


The following rules, which have been 
questioned,“ govern the treatment of delin- 
quent taxes and acquisition costs. 


Taxes paid by a mortgagee prior to ac- 
quisition of title and taxes constituting a lien 
on the mortgaged property prior to acquisi- 
tion and paid by the mortgagee after ac- 
quisition of title are not deductible from his 
gross income.® 


Taxes paid by the mortgagee prior to the 
time he acquired title to the mortgaged prop- 
erty represent an addition to the mortgage 
debt.* 


Taxes which constitute a lien on the mort- 
gaged property at the time the mortgagee 


121; Prudential Insurance Company, supra; 
John H. Wood Company, supra; Harry Payne 
Bingham, supra; Commissioner vv. 
Bank of Commerce of San Antonio [40-2 ustc 
7 9550], 112 F. (2d) 946 (CCA-5) aff'd [CCH 
Dec. 10,801] 40 BTA 471; Pender v. Commis- 
sioner [40-1 vustc {§ 9302], 110 F. (2d) 47 
(CCA-4); Commissioner v. Spreckels, supra; 
I. T. 3548, 1942-1 CB 74; Mertens, op. cit., Sec- 
tion 30.88. 

In Commissioner v. Spreckels, the court said: 
“Aside from the distinctions and notwithstand- 
ing the niceties and refinements in the decisions 
herein quoted, cited, and discussed, Mrs. 
Spreckels’ loss would be considered by the av- 
erage business man and layman as a bad debt 
loss. Common sense indicates the same conclu- 
sion and should prevail.”’ 

427, T. 3548, 1942-1 CB 74. 

4 No capital gain or loss is recognized where 
the mortgagee accepts a deed in lieu of fore- 
closure because there is no sale or exchange of 
capital assets. 

“ Hadley Falls Trust Company, supra; Mer- 
tens, op. cit., Section 30.90. 

4° J. T. 1611, II-1 CB 87; Mertens, op. cit., Sec- 
tion 27.03. 

4¢ American Central Life Insurance Company, 
supra; Manufacturers’ Life Insurance Company, 
supra; Estate of Lucy 8. Schiteffelin [CCH Dec. 
11,752], 44 BTA 167; Commissioner v. Spreckels, 
supra; I. T. 1611, II-1 CB 87; Mertens, op. cit., 
Section 30.90. 
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acquires title and which he pays later serve 
to increase his cost basis.” 


Foreclosure expenses and costs of secur- 
ing a deed from the mortgagor increase the 
mortgage indebtedness ® and, therefore, if 
the deficiency is worthless, constitute a part 
of the bad debt deduction. 


Conclusions 


It is quite evident that the law relating 
to the tax liability of a mortgagee acquiring 
the mortgaged property is filled with pitfalls 
and is based upon unsound, highly technical 
and conflicting theories. 





Grand Hotel Company [CCH Dec. 6574], 21 
BTA 890; American Central Life Insurance Com- 
pany, supra; Carl K, Lifson [CCH Dec. 9764], 
36 BTA 593; Hstate of Lucy 8. Schieffelin, 
supra; Helvering v. Missouri State Life Insur- 
ance Company, supra; I. T. 1611, II-1 CB 87: 
Mertens, op. cit., Sections 27.03, 30.90. 

48 American Central Life Insurance Company, 
supra; Manufacturers’ Life Insurance Company, 
supra; Harry Payne Bingham, supra; Mertens, 
op. cit., Section 30.90. Cf. Commissioner v. 
Spreckels, supra; Hadley Falls Trust Company, 
supra 


The only solution to the present impos- 
sible situation is for Congress to enact a 
law dealing in a realistic manner with the 
problem, a law applicable to the tax liability 
of mortgages and mortgagees. Because 
the present theories were developed in a 
piecemeal manner, without regard to the 
whole picture, and because the courts have 
been compelled to make existing provisions 
of the Internal Revenue Code apply to situa- 
tions for which they were not designed, it 
would not be at all surprising to see the 
courts reverse themselves at any time. 


In the meantime, no mortgagee should 
purchase mortgaged property at a fore- 
closure sale until he has had the property 
appraised, has ascertained the solvency of 
each person liable on the mortgage indebted- 
ness, and has considered the tax results of 
any bid made by him. The law, as it now 
stands, permits the mortgagee to write his 
own ticket, to a very large extent. He should 
take full advantage of the opportunity. 


[The End] 


a —EE 


FEDERAL TAX LAWYERS COMMITTEE 
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How Argentina Taxes Corporations 


By JESSE GUY BENSON 


The author, an American attorney, is now practicing law in Buenos Aires, 
Argentina. After eighteen years of law practice in the United States, 
Mr. Benson went to Latin America, studied its law and obtained a license. 


LTHOUGH THE RECENT TREND 

of Argentine law has shown an increase 
in state intervention in commercial and in- 
dustrial activities, an increase in labor legis- 
lation and some increase in taxes, the basic 
substantive law, as exemplified by the civil 
and commercial codes adopted before the 
turn of the century, has remained relatively 
unchanged. 


The Argentine constitution has many 
similarities to that of the United States, 
and decisions of the Supreme Court of the 
United States are cited by the Argentine 
courts in the interpretation of parallel clauses 
of the Argentine constitution. 


Whereas the common law of England 
provided the historical background for the 
law in the United States, the law of Argen- 
tina, like that of all Latin America, is derived 
historically from the continent of Europe, 
and draws heavily upon the Napoleonic Code. 


Sociedad Anonima 


The points of similarity between a corpo- 
ration and a sociedad anonima are far more 
numerous than their differences. The general 
concept and function of each are basically 
the same. A sociedad anénima constitutes a 
legal entity separate and distinct from the 
individuals who compose it, and its prop- 
erty is not considered the individual prop- 
erty of its shareholders. It may sue and 
be sued in its own corporate name. The 
stockholders are liable only to the extent 
of their stock purchased or subscribed. 

Incorporation is granted either by fed- 
eral or provincial governments. Federal 
incorporation is usually sufficient for all 







Copyright, 1947, Jesse Guy Benson 


purposes, except in limited cases, such as 
that of a corporation which operates ex- 
clusively within one province. 

Although the sociedad anénima has more 
legal formalities than some other forms of 
organization have, these various safeguards 
give it greater standing and prestige in the 
mind of the public. 


The estatutos, the articles of agreement of 
the incorporators, which correspond more 
or less to the articles of incorporation and 
the bylaws of a corporation all in one docu- 
ment, must state the names and domiciles 
of the parties executing the document, the 
amount and value of the shares, the organi- 
zation of the administration and control of 
the company, the specific designation of the 
line of business, and the amount of capital 
subscribed. In addition, the document must 
specify the amount of capital paid up and 
the manner in which it is paid up; the 
characteristics, mode of payment and other 
conditions of the issue of shares; the distri- 
bution of profits; the number of sindicos 
(one or more) and directors (one or more), 
and their rights, obligations and duties; 
the authority of the general meeting and 
of special meetings; the conditions for the 
validity of their resolutions; the require- 
ments for the right to vote; and the manner 
of representation of the shareholders, The 
estatutos must also stipulate whether the 
shares are to be issued in the name of 
the holder or may be issued to the bearer, 
and whether or not they are to be trans- 
ferable by endorsement. 


The name of the organization must be 
clearly distinguishable from any other exist- 
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ing sociedad anonima, and may not include 
the word “nacional,” meaning “national.” 


There must be at least ten shareholders, 
but after the corporation is constituted this 
number may be increased or decreased. It 
cannot, however, be decreased so far that 
the stockholders will be insufficient to vote 
upon the act or the acts of the directors. 


The company must be of fixed duration, 
but the time can be later extended if the 
estatutos so provide. 


It is also required that the original capi- 
tal of the first issue of stock, which may 
not be less than twenty per cent of the 
authorized capital, must be totally sub- 
scribed and that the subscribers must pay 
at least ten per cent of this in cash. (Ex- 
amples: for 1,000,000 pesos authorized and 
subscribed capital, 100,000 pesos must be 
paid up; for 1,000,000 pesos authorized 
capital, twenty per cent, or 200,000 pesos, 
must be subscribed and 20,000 pesos must 
be paid up. At the time of organizing the 
corporation, of course, the amount paid up 
can be of higher percentage, or can be the 
total, in which event 1,000,000 pesos would 
be the total authorized subscribed and 
paid up.) 

This ten per cent of the capital subscribed 
must be deposited at the official bank until 
the administrative procedure is completed. 
It is then released to the corporation or, 
if the application for a charter has been 
denied, is returned to the organizers. 


Government Authorization 


To obtain the requisite government au- 
thorization, the necessary papers, the min- 
utes of the organization meeting and the 
estatutos (all in one document), are sent 
for approval to the office of the General 
Inspection of Justice. 


Approval is granted upon finding that the 
documents fulfill the légal requirements of 
the commercial code and other laws, and 
that the object of the organization (which 
may be any commercial enterprise) is not 
contrary to public policy. Once approval 
is advised by the Inspection of Justice, the 
case goes to the Ministry of Justice, which 
ordinarily relies upon the previous favorable 
action by the Inspection of Justice. From 
there, it goes to the President, who issues 
the decree that creates the new legal entity. 

When the authorization is granted, a cer- 
tified copy of all the proceedings, including 
the government decree of authorization, is 
issued, This is taken to the escribano (no- 
tary). Upon the basis of his registration, 
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the charter of the company becomes an 
escritura publica (public document). 


Although its existence as a separate legal 
entity commences with the presidential de- 
cree, the sociedad anénima cannot obtain its 
permanent account books or begin business 
until the estatutos and the executive decree 
have been officially published and recorded 
in the Commercial Register. To that end, 
all of these documents are presented to the 
proper Court of Commerce, which issues 
an order directing the publication and re- 
cording. The publication is for fifteen days, 
at the end of which time the documents 
are textually set forth in the Commercial 
Register. 


When the 
anonima has 
necessary to 


organization of the soctedad 
been completed, it is not 
obtain any further executive 
authorization to open branches in various 
parts of the Republic. Recording in the 
Commercial Register in each place where 
a branch is to be opened is all that is 
required. 


Shares of Stock 


’ The stock must always be divided into 
shares of equal value (100, 500, 1,000, etc.). 


The estatutos determine whether the stock 
must be in the name of the holder or may 
be issued to the bearer, but in actual prac- 
tice bearer shares are far more common. 
The shares may not be issued to the bearer 
until they have been entirely paid up. 


The stock may be common, preferred or 
deferred. This last type is stock upon which 
no dividends are paid until a fixed percent- 
age has been paid on the common stock. 


The Argentine law makes no provision 
for non-par stock. It must all be of definite 
face value. 


Dividends can be paid only out of net 
profits, directors and managers being jointly 
and severally liable for paying dividends out 
of capital. 


The shareholders control the adminis- 
tration of the business of the corporation 
through the election of directors and super- 
vision of their acts. 


The commercial code requires at least 
one general meeting of the stockholders 
each year to discuss the annual balance 
sheet and reports of the directors and the 
reports of the sindico, to elect directors and 
the sindico, and to discuss any other matter 
included on the published agenda. 


Notice of the meeting must be published 
in a newspaper at the principal place of 
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business of the sociedad andnima at least 
fifteen days before the meeting. 


The meeting must be within four months 
of the end of the fiscal year. 


Special meetings of the stockholders may 
be called by the sindico, by the directors or 
by shareholders representing at least one 
twentieth of the capital stock. Notice of 
the meeting must be published in the same 
manner as that of the annual meeting, and 
no matter which is not on the published 
agenda can be considered at any meeting. 


The law provides that no one shareholder 
may vote more than ten per cent of the 
total amount of outstanding shares or more 
than two tenths of the total of the votes 
which may be present at the meeting. 
Therefore, it is often advisable for a ma- 
jority shareholder to break up his stock 
among nominees to insure its full voting 
strength. When the majority shareholder 
does not wish his share interest to be regis- 
tered in the names of others, the same 
result can be accomplished by means of 
bearer stock, if it is permitted by the 
esiatutos. These bearer shares may be dis- 
tributed among nominees for voting pur- 
poses immediately before the stockholders’ 
meeting and collected afterwards by their 
true owner. The estatutos can provide that 
a certificate of deposit by a bank in which 
the bearer shares are kept will be sufficient 
evidence of the existence and ownership 
of the shares to enable the holder of the 
certificate of deposit to vote at the share- 
holders’ meeting. This avoids the necessity 
of removing bearer shares from their place 
of safekeeping. 


A director may not act as a proxy. 


If the Argentine sociedad anénima is in 
reality a subsidiary of a foreign company, 
often the most practical method of dividing 
the stock interest is for the directors of 
the parent company to figure as majority 
stockholders of the sociedad andnima and 
thereafter to execute individual proxies to 
some person or persons where the sub- 
sidiary has its principal place of business. 
Although the law prohibits a single share- 
holder from voting more than ten per cent 
of the stock, there is nothing to prevent a 
single proxy from representing the inter- 
ests of various stockholders who control a 
majority of the stock. 


A sociedad anonima can be controlled from 
abroad with greater flexibility and feasi- 
bility than, for example, a sociedad de re- 
sponsabilidad limitada. 
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Directors 


The rights, duties and obligations of the 
directors of a sociedad andnima are, with 
certain exceptions, parallel to those of the 
directors of a corporation. 


Directors must be stockholders, and may 
be Argentine citizens or aliens. Although 
the board of directors must operate in 
Argentina, there would be no obstacle to 
one or more of its members’ operating there 
while residing permanently abroad, as long 
as the local directors are sufficient to form 
the quorum stipulated in the estatutos. 


A director out of the country can appoint 
a proxy to vote in his stead, limiting his 
discretion as much as desired. 

The term of the directors, which is fixed 
by the estatutos, may not exceed three years, 
one year being the usual term. If the 
directors are to be eligible for re-election, 
this must be expressly provided in the 
estatutos. They may be removed at any time 
without cause, and are regarded as fiduciary 
agents whose obligations and rights, where 
not specifically governed by the estatutos or 
commercial code, are regulated by the gen- 
eral law of agency. 


If the estaiutos fail to provide for a means 
of filling vacancies in the board of directors, 
the vacancies are filled by the sindico until 
the next general meeting of shareholders. 
It is advisable, therefore, to provide for 
one or more substitute directors in case of 
a director’s absence, incapacity, resignation 
or death. 


When a majority shareholder takes an 
active part in the administration of the 
business and is in a position to supervise 
and control the board, it is generally advis- 
able to confer the broadest possible powers 
upon the directors in order to avoid fre- 
quent meeetings of stockholders, with the 
necessary publication of notices, etc. 


For a closed corporation, a small board 
of directors of three members is usually 
preferable to a large one, and generally 
functions easily. 


Directors are responsible to the sociedad 
anonima and to third parties for negligence 
or misconduct in the performance of their 
duties. Resolutions or acts of the directors 
in violation of the law or the estatutos, or 
in Opposition to resolutions of the share- 
holders duly approved in their general 
meeting, do not bind the sociedad andnima 
but render the directors jointly and sever- 
ally liable. 


Directors are required to furnish a guar- 
antee for the faithful performance of their 


December, 1947 @© TAXES —The Tax Magazine 





f the 
with 
t the 


May 
ough 
e in 
le to 
there 
long 
form 


point 
x his 


fixed 
ears, 
the 
‘tion, 
the 
time 
Clary 
vhere 
OS OF 
gen- 


leans 
>tors, 
until 
ders. 
> for 
se of 
ation 


S an 
F the 
rvise 
dvis- 
ywers 
| fre- 
1 the 


oard 
ually 
erally 


tedad 
rence 

their 
-ctors 
Is, OF 
hare- 
neral 
snima 
ever- 


guar- 
their 


azine 


duties. The nature and extent of this guar- 
antee may be fixed by the estatutos. It gen- 
erally consists of a deposit of stock with 
the treasurer of the sociedad andnima, The 
guarantee continues until the director’s term 
of office has expired and his accounts or 
the accounts of the board have been ap- 
proved. Ina closed corporation, the guar- 
antee is only a formality and may be nominal. 
For example, it could be the deposit of a 
single $100 share of stock for each director. 


Sindicos 


The sindico has no exact counterpart in 
North American law. His duties are (1) to 
examine the company’s books at least every 
four months; (2) to make an annual audit 
of the inventory and prepare a detailed 
balance sheet of the assets and liabilities of 
the company and the profit and loss state- 
ment; (3) to attend with consultive vote 
at the meetings of the board of directors 
whenever he deems this advisable; (4) fre- 
quently to check the cash and securities 
held, etc.; (5) to see that the directors keep 
within the law and estatutos. These func- 
tions are exercised by one or more Sindicos, 
with or without assistants. It is not obli- 
gatory for them to be shareholders. It 
might be said the sindico’s duties are analo- 
gous to those of a certified public account- 
ant employed by a corporation in the United 
States. But the law requires every sociedad 
anénima to have at least one sindico, who 
has the obligation of looking after the 
interests of the shareholders. However, in 
actual Argentine practice, at times he is 
not sufficiently well paid to enable him to 
devote the same amount of time to an 
analysis of the books of the company as 
might be spent by a highly reputable firm 
of public accountants in the United States. 


Partnerships or individual merchants must 
keep the following books: a journal, an 
inventory book and a book in which letters 
must be copied. For a corporation, a stock 
transfer book, in addition to the others, is 
also required. 


All of these books must be bound and 
covered, with pages numbered so that none 
may be removed. The Court of Commerce 
at the domicile of the sociedad andnima 
affixes to each book a certificate stating 
the number of pages. This procedure is 
known as rubrication. Compliance with this 
requisite is very important, as, in case of 
litigation, the entries in books kept with 
the formalities required by law will control 
over entries in books lacking the proper 
legal form. In the event of threatened 
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bankruptcy, when the books are kept in the 
required form, the firm may make a compo- 
sition or agreement with its creditors. If 
the books have not been kept with the 
required formalities, this door is closed, 
leaving bankruptcy as the only alternative. 
There is also a presumption that the bank- 
ruptcy is fraudulent. 


Besides the books mentioned above, a 
minute book of the meetings of the stock- 
holders and those of the board of directors 


must be kept, but this book need not be 
rubricated. 


One set of the books must be kept in 
Spanish, but another may be kept in any 
other language that might be more con- 
venient to the company. 


The balance sheet of the corporation must 
be presented by the directors to the sindico 
for his approval every three months and 
then for publication for three days. Both 
foreign and national corporations must also 
submit their balance sheets to the General 
Inspection of Justice every three months. 


At the end of each year, the directors 
must present to the sindico an inventory 
and detailed balance sheet of the assets 
and liabilities of the corporation, a state- 
ment of profits and losses and a report on 
the development and general condition of 
the corporation, including the transactions 
that have been terminated and those that 
are still pending and the amounts, if any, 
proposed to be declared as dividends or set 
aside for reserve funds. It is the duty of 
the sindico to submit a written report based 
upon his examination of all of these docu- 
ments, together with a list of shareholders 
who will constitute the general meeting. 
These will be open for inspection by all 
interested parties, The foregoing papers 
prepared by the directors and the sindico 
must be printed and distributed among the 
shareholders at least ten days before the 
annual meeting of the stockholders. 


Within fifteen days after the annual share- 
holders’ meeting, the board of directors 
must send a copy of the balance sheet, as 
approved, to the General Inspection of Jus- 
tice, which will cause it to be published in 
the Official Bulletin. 


The Argentine Government does not inter- 
fere with the internal administration of a 
sociedad anonima other than requiring the 
publication of the annual balance sheet 
and sending an inspector from the General 
Inspection of Justice to attend all stock- 
holders’ meetings. The inspector must 
certify that the notice of the meeting was 
regularly called, that the meeting itself had 
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the required quorum and that the matters 
set forth on the agenda included in the no- 
tice of the meeting were dealt with duly and 
legally. The General Inspection of Justice 
must be notified of all meetings which it 
has a right to attend. 


The books may, of course, be inspected 
for tax purposes. 


Legal Reserve 


Every sociedad anonima must set aside a 
reserve fund of at least two per cent of its 
annual net profits until the reserve equals 
at least ten per cent of the subscribed capi- 
tal of the corporation. This is required even 
though no dividends at all are declared in 
a particular year. If for any reason this 
reserve fund should be reduced, it must be 
restored by the same process. 


Bonds and Debentures 


A sociedad anénima may contract loans 
against the issue of bonds or debentures 
provided that the authority to do so is 
included in the estatutos. 


The terms and conditions of the loan and 
the guarantee are stipulated in a contract 
between the sociedad anénima and a trustee 
or trustees (the representatives of the future 
holders of the debentures). This contract 
must be a public document made before the 
escribano (notary), and the copy certified by 
escribano must be recorded in the Com- 
mercial Register. 


The bonds can be secured by specific real 
property following the formalities of a real 
estate mortgage or by the “floating” guar- 
antee of all of the present or future assets 
of the sociedad anénima. The existence of 
the “floating” guarantee does not interfere 
with the administration of the company 
unless there is a default in payment of 
principal or interest on the bonds when the 
sociedad anénima is insolvent, has lost one 
fourth of the assets it had when the bonds 
were issted or has gone out of business. 
In the absence of one of these occurrences, 
the sociedad anénima may manage its affairs 
as freely as though no lien existed, except 
that it may not assign all of its assets or 
a sufficient portion of them to prevent its 
continuing in business, and may not merge 
with another sociedad. 


If interest or amortization payments are 
more than thirty days overdue, or if the 
sociedad has lost more than one fourth of 
its assets or goes into bankruptcy, the court, 
upon the petition of the trustees, will re- 
move the directors and place the trustees 
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in administration of the affairs of the com. 
pany. The trustees may continue in the 
administration of the company, and may 
even sell real property, or they may liqui- 
date the company if the meeting of bond- 
holders so decides. 

When the capital and interest have been 
paid, the administration must be returned 
to the directors. 


The bonds may be issued either in the 
name of the holder or to the bearer, and 
may be accompanied by coupons to the 
bearer. 


Organization Expenses 


The organization expenses are calculated 
in United States dollars as follows: 


1. Stamp fees are required for the docu- 
ments filed at the office of the General 
Inspection of Justice, the first stamp costing 
$50 and the further stamps fifty cents each. 
If the office of the General Inspection of 
Justice uses any paper in the proceedings, 
stamped paper at fifty cents per sheet in 
an equivalent amount must subsequently be 
delivered to the office. 


2. Capital tax, which has to be paid on 
the capital subscribed, is three per thousand, 
or three tenths of one per cent in Argentine 
money. 

3. Payment for publication in the Official 
Bulletin is calculated as follows: 


For fifteen days, the first page. . .$187.50 
For fifteen days, the second page. 150.00 
For fifteen days, the third page.. 112.50 


(Further pages cost the same as the 
third, and any fraction of a page is charged 
as a whole page.) 

4. Payment of tax for yearly inspection 
is $75. 

5. Recording in the Commercial Regis- 
ter is $12.50. 

6. Authentication of account books by 
the judge is seventy-five cents per book. 

7. Notary’s fees are fixed by law, accord- 
ing to a schedule based upon the authorized 
capital. 


Capital Notary’s fee 
(based on capital 
authorized) 

(In U. S. dollars) 
$ 50,000 $ 333 
150,000 888 
250,000 1,283 


8. Although there is a statute indicating 
that attorney’s fees are to be graduated in 
accordance with the amount of capital in- 
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of a sociedad anénima vary also in accord- 
ance with the work involved and the spe- 
cific problems presented in the particular 
case. A sociedad anénima may take a great 
variety of forms in order to fill the needs 
of the incorporators. 


Corporation Income Tax 


The corporation income tax is fifteen per 
cent of the net earnings, whether distributed 
or not, plus an additional five per cent to 
be retained and paid to the Tax Depart- 
ment, on any dividends that might be sent 
or credited abroad. 


The tax applies to dividends or profits, 
whichever are the larger, and must be paid, 
even though the dividend is paid out of 
previous reserves, and regardless of whether 
it is in cash, stock dividends or any other 
form. If a dividend in excess of taxable 
income is paid, the tax is computed upon 
the dividend. 


When the fifteen per cent tax is paid upon 
profits set aside as a reserve in one year 
and these same profits are paid out as 
dividends in a succeeding year, the tax is 
due on the dividends and results in double 
taxation. 

The corporation is responsible for failure 
to retain and pay the tax to the Tax De- 
partment. 

This tax rate applies to sociedades anéni- 
mas, to foreign corporations and to share- 
holders of a limited partnership in case of 
issues of shares. It does not apply to a 
sociedad de responsabilidad limitada, the indi- 
vidual members of which must pay their 
individual income taxes. 

When stock dividends are paid within the 
country, in addition to the fifteen per cent 
tax a twelve per cent tax must be retained 
and paid to the Tax Department. The 
stockholder can recover this from the Tax 
Department if he makes application within 
fifteen days of payment. However, if the 
stockholder is “individualized” (made known) 
before the Tax Department, the twelve per 
cent is not collected. The purpose of this 
provision is to enable the Tax Department 
to know who is the recipient of the divi- 
dend in order to prevent the evasion of the 
five per cent extra tax on dividends to non- 
residents. 


Unless proved to the contrary, it will be 
presumed for the purpose of the tax that 
companies constituted abroad are corpo- 
rations, If the foreign company, instead of 
being a corporation, is constituted by per- 
sons having unlimited personal liability, it 
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will be presumed that the company is owned 
by one natural person, unless proved to the 
contrary. If the number of persons and 
the participation of each are duly proved, 
the income will be divided according to its 
proper ownership for the purpose of fixing 
the tax. 


A sociedad anénima or a corporation does 
not need to consider as taxable income 
dividends derived from stock ownership in 
other corporations or companies constituted 
by issued shares. 


Excess Profits Tax 


Individuals and corporations engaged in 
industry or commerce must pay an excess 
profits tax on all taxable income over a 
twelve per cent return on the capital in- 
vested, plus the free reserves. 

After an allowance for certain deductions, 
described below, the tax varies on a sliding 
scale from ten per cent to thirty per cent 
as follows: 


Excess profits 


tax rate on 
profits over 
12% and Percentage of 
allowable capital and 
deductions free reserves 
10% up to 5% 
15% between 5% and 10% 
20% between 10% and 15% 
25% between 15% and 20% 
30% over 20% 


The deductions are as follows: 


1. The amount actually paid to directors 
or auditors up to eight per cent of the 
profits for the year may be deducted. Ad- 
ditional amounts authorized by the Tax 
Administration to directors simultaneously 
holding the office of manager, accountant 
or other positions, are allowable. 


2. A deduction of ten per cent of the 
yearly profit is admitted to take care of 
payment of income tax. 

3. The first 20,000 pesos profit is exempt. 

4. Earned income is exempt when it re- 
sults wholly from personal work of the per- 
son earning it. Earned income of brokers, 
auctioneers, customhouse brokers and other 
trade auxiliaries, is not taxed on excess 
profits if the capital involved is not over 
100,000 pesos. 

5. A year’s depreciation having already 
been computed in the year’s profit and loss 
statement, an extra year’s technical depreci- 
ation on fixed assets may be taken on those 
purchased since January 1, 1940, This does 
not apply to real property. 
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Although the excess profits tax is definite 
for the year, if profits for a taxable year are 
less than twelve per cent of the capital and 
free reserves, the difference may be used to 
increase to that extent the normal profit 
free from excess profits tax for the succeed- 
ing year, and may even be carried over to 
the third year, thus increasing the normal 
profit free from excess profit tax to be 
estimated in that year. 

The tax on extraordinary profits is de- 
ductible for income tax estimation, but not 
for the settlement of the excess profits tax. 


Individual Income Tax 


The basic income tax rate for a natural 
person is five per cent. When his annual 
income exceeds 5,000 pesos, a surtax is 
added starting at two per cent and increas- 
ing according to a progressive scale until it 
reaches twenty-two per cent on an income 
in excess of 1,000,000 pesos. The surtax 
scale based on net income is as follows: 


The surtax scale based on net income is 
as follows: 


From To 
5,000 10,000 pesos pays 2% on amounts over.............. 5,000 
10,000 15,000 pesos pays 100 pesos plus 4% on amounts over. 10,000 
15,000 20,000 pesos pays 300 pesos plus 6% on amounts over 15,000 
20,000 30,000 pesos pays 600 pesos plus 8% on amounts over.. 20,000 
30,000 40,000 pesos pays’ 1,400 pesos plus 10% on amounts over.. 30,000 
40,000 50,000 pesos pays 2,400 pesos plus 12% on amounts over.. 40,000 
50,000 75,000 pesos pays 3,600 pesos plus 14% on amounts over.. 50,000 
75,000 100,000 pesos pays 7,100 pesos plus 16% on amounts over. 75,000 
100,000 250,000 pesos pays 11,000 pesos plus 18% on amounts over 100,000 
250,000 500,000 pesos pays 38,100 pesos plus 19% on amounts over.. 250,000 
500,000 750,000 pesos pays 85,600 pesos plus 20% on amounts over.. 500,000 
750,000 1,000,000 pesos pays 135,600 pesos plus 21% on amounts over.. 750,000 
1,000,000 and over pesos pays 188,000 pesos plus 22% on amounts over. . 1,000,000 


The law divides incomes into four cate- 
gories, which may be summarized as follows: 


First category: Income from the rental 
of rural or city real property and presumed 
income in case of use by the owner as a 
dwelling or for recreation purposes. 


Second category: Income from personal 
property, including interest on money lent; 
dividends from stocks, bonds or securities; 
leasing of personal property, royalties, annui- 
ties; transfer of patents or trade marks, etc. 


Third category: Income derived from com- 
merce, industry or agriculture; the activi- 
ties of a commission agent, auctioneer, broker 
or customs broker; or any other activity 
that consists of buying and selling or ex- 
change of property. 


Fourth category: Income from rendering 


personal services, as the duties of a public 





official; the practice of a profession; the 
activities of a director of a corporation, 
an employee, auditor, executor or admin- 
istrator, etc. 


After arriving at the net gain or loss 
within one category, compensation may be 
had among the several categories. 


A loss in any given year may be deducted 
from the gains of the year immediately 
succeeding. This deduction must be made 
first from exempt profits and then against 
the net income. The loss in one year may 
be carried over to be deducted from profit 
for the succeeding four years. The mini- 
mum rate of personal income tax exemptions 
differs according to what category the in- 
come belongs in and whether or not the 
taxpayer has dependents, as shown in the 
table of deductions below. [Exemptions in 
pesos. ] 





Income from 
First Category 


Without Dependents 
With Dependents ... 


Ss 
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Stockholders’ Taxes 


In order to avoid double taxation of divi- 
dends, when the taxpayer’s general income 
tax liability is equal to or greater than 
fifteen per cent, he is allowed to deduct 
from his tax the fifteen per cent retained 
on account of the dividends he has received. 
However, if his general tax liability, in- 
cluding dividends collected, is less than 
fifteen per cent of his income, he will be 
allowed to make deductions only at the 
rate of his general tax liability. The dif- 
ference between the rate of fifteen per cent 
levied on the corporation and the taxpayer’s 
general liability rate cannot be recovered 
either by the stockholders or by the company. 
This part of the law is unfavorable to the 
low-income investor whose general income 
tax liability is less than fifteen per cent of 
his aggregate income. 


Absentees’ Tax 


When the taxpayer resides abroad, income 
of the first category (income from real 
estate) derived from agriculture, cattle 
raising or sheep raising, whether by the 
owner of the land or by a tenant, is sub- 
ject to a surcharge of thirty per cent of 
the usual tax. This surcharge will be ap- 
plied when the taxpayer has been contin- 
ually absent for one year. When he resides 
out of the country for a longer time than 
within it, he is presumed to reside perma- 
nently abroad. 


The same law applies to corporations, 
sociedades anonimas and companies in which 
the ownership is represented by shares of 
stock, 


The company is considered to be con- 
stituted abroad when its board of directors’ 
or shareholders’ meetings take place out of 
the country, or when fifty per cent or more 
of the dividends are paid or credited abroad. 
In either of these cases the corporation tax 
will be fifteen per cent plus thirty per cent 
of the tax, or a total income tax of 19.5 
per cent, for corporation income of the first 
category derived from agriculture or from 
cattle raising or sheep raising. 


Capital Gains Tax 


Net profits of over 6,000 pesos a year, re- 
sulting from the purchase and sale of real 
or personal property either by a natural 
person or by a corporation, is subject to a 
flat twenty per cent tax. The same tax 
applies to all other profits not otherwise 


How Argentina Taxes Corporations . 





taxed unless they are expressly exempted 
by law. 


Stamp Tax 


All contracts bear a stamp tax, which 
varies in amount according to the particular 
document involved. Usually it is three per 
1,000 (three tenths of one per cent) of the 
amount of the contract. In case of transfer 
of real property or issuance of bonds guar- 
anteed by real property, it is eight per 1,000. 


Bank accounts of over 5,000 pesos paying 
an interest of one per cent or over are 
taxed three per 1,000 annually. 


Bills of exchange, checks, drafts and other 
documents which import a transfer of funds 
in or out of Argentina are subject to the 
stamp tax of three per 1,000 in certain situa- 
tions and one and one-half per 1,000 in 
others. 


Credit or debit transactions in current 
accounts of an owner who lives outside 
Argentina are likewise subject to the tax, 
which in certain situations is three per 1,000 
and in others one and one-half per 1,000. 


All documents filed in the courts as well 
as in proceedings before the various admin- 
istrative branches of the government must 
be on stamped paper, according to a sched- 
ule which varies, usually according to the 
importance of the proceeding. 


Receipts and most other papers are sub- 
ject to the stamp tax. 


Exemption for Profits Invested 
in Increased Production 


The law provides for deductions, accord- 
ing to a schedule ranging from ten per cent 
to eighty per cent of the taxable income, 
when the profits are invested in increasing 
the productive capacity of the industrial 
establishment through building new plants, 
enlarging existing ones, or constructing new 
manufacturing industries. 


For example, when thirty per cent of the 
income is thus invested for increased pro- 
duction, ten per cent of this amount may 
be deducted from taxable income. The 
scale of deductions increases until eighty 
per cent may be deducted from the tax- 
able income when ninety per cent to one 
hundred per cent of the taxable income is 
used for capital investment to increase pro- 
duction. 


It is the announced policy of the govern- 
ment to encourage manufacturing within 
the country. 
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Sales Tax 


The sales tax, which applies only to the 
first sale, is 1.25 per cent on the total in- 
itial sales of goods sold in Argentina and 
three per 1,000 (three tenths of one per cent) 
on merchandise shipped abroad. In the 
event of any discount or rebates, the tax 
is levied upon the net amount invoiced. 


Manufacturers and producers in the country, 
importers and exporters are directly re- 
sponsible for the tax and must register with 
the Tax Department. 


In calculating the amount upon which the 
tax is based, the manufacturer may take 
a deduction for the cost of products pur- 
chased for use in manufacturing his finished 
product. 

Certain cattle and agricultural products 
are exempted. 


Municipal and Land Taxes 


A general over-all revaluation of real 
estate, in progress at the time of the publi- 
cation of this article, will result in some 
increase in the land taxes collected by the 
provinces and municipalities. In general, 


Spanish designation 
1) Comerciante . 


2) Sociedad anénima S.A. 
3) Sociedad colectiva a oe 
4) Soctedad en comandita S. en C 


5) Sociedad en comandita por 
NUE, 25 65s screens 
6) Sociedad de responsabilidad 


limitada >. i. 


Soctedad mixta 


however, these taxes will remain small jp 
comparison to the real estate tax on land 
of equal value in the United States. 


Forms of Business Organization 


Business may be conducted in Argentina 
by any of the methods listed in table; in 
addition, of course, an agent may be ap- 
poined by means of a power of attorney to 
represent a foreign firm in Argentina. 


Isolated commercial acts in Argentina do 
not need government authorization or the 
fulfillment of any formality. According to 
the commercial code, companies legally con- 
stituted in a foreign country which have 
no domicile, branch or any kind of com- 
pany representation within the Republic, 
nevertheless may undertake in Argentina 
the respective acts of commerce not contrary 
to national law. This is the difference be- 
tween trading with Argentina and carrying 
on business within Argentina. A foreign 
company may trade directly with residents 
of Argentina without fulfilling the legal re- 
quirements for a foreign corporation domi- 
ciled in Argentina or for a branch or 
permanent representative within the country. 





U. S. equivalent 
Individual owner 
Corporation 
tied Partnership 
Limited partnership 


Limited partnership in which the | 
interest of the limited partners 
is evidenced by stock certificates. 


Partnership without unlimited 
partnership liability upon any of 
the partners. 

Corporation in which the stock is 
partly owned by the govern- 
ment and partly privately owned. | 
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BUY-SELL AGREEMENTS 
AGAIN LIMELIGHTED 


By SAMUEL J. FOOSANER 
Tax Attorney of Newark, New Jersey 





A SPECIAL RULING LETTER,’ is- 
LX sued on June 18, 1947, over the signa- 
ture of D. S. Bliss, Deputy Commissioner 
of Internal Revenue, gave rise to a great 
deal of misunderstanding with respect to 
estate taxation of life insurance proceeds. 
Until a second ruling was issued’? in an 
attempt to clarify the first, it appeared that 
the whole subject of business insurance 
agreements was out in the open again. 


Succinetly, the earlier ruling of the Dep- 
uty Commissioner holds that where one 
partner pays the premiums on a policy on 
the life of another partner, in consideration 
of the other partner’s doing likewise, the 
premiums will be considered to have been 
paid indirectly by each insured. 





1 Ruling, as released, reads as follows: 

“Reference is made to your letter of June 3, 
1947 . inquiring relative to the inclusion 
in the gross estate for Federal estate tax pur- 
poses of the proceeds of an insurance policy on 
the life of a decedent, where the premiums were 
paid by a surviving member of a partnership in 
consideration of premiums paid by the decedent 
on insurance on the life of the surviving partner. 

“It will be noted from paragraph 19 of Treas- 
ury Decision 5239, approved March 10, 1943, a 
copy of which is enclosed, that in the case of a 
decedent who died after October 21, 1942, the 
proceeds of insurance on his life payable to 
beneficiaries other than the estate are includible 
in his gross estate for Federal estate tax pur- 
poses if he paid the premiums either directly 
or indirectly on the policy. The payment of 
the premiums by one partner was in considera- 
tion of the payment of the premiums by the 
other partner, a reciprocal transaction, under 
which it would be held that each partner paid 
the premiums indirectly on the insurance policy 
covering his life. See Lehman v. Commissioner 
[40-1 ustc J 9198], 109 F. (2d) 99. 

“Accordingly, the proceeds of the insurance 
on the life of each partner upon death would be 
subject to inclusion in his gross estate for Fed- 
eral estate tax purposes.”’ 

“a Federal Estate and Gift Tax Reporter 
q 9. 


Buy-Sell Agreements 


The foregoing position was taken in spe- 
cific response to a letter dated June 3, 1947. 
In that communication, the questioner asked 
whether or not the proceeds of a deceased 
insured’s policy would be includable in his 
gross taxable estate where the premiums 
on that policy were paid by a surviving 
partner, in consideration for the deceased 
partner’s having paid the prerhiums on the 
imsurance carried on the life of the surviving 
partner. In responding to the question, the 
Commissioner first cited T. D. 5239. In 
so doing, he noted that effective with the 
enactment of the 1942 Revenue Act,* insur- 
ance proceeds are includable in a decedent’s 
gross estate under policies with respect to 
which the deceased insured paid premiums 
either directly or indirectly. Narrowing the 
entire issue to the word “indirectly,” the 
Deputy Commissioner spelled out an indi- 
rect payment of premiums by the insured 
through a reciprocal transaction. In sup- 
port of this position, he cited the case of 
Lehman v. Commissioner.® 


Because of the confusion the Commis- 
sioner’s pronouncement caused, he was 
confronted with requests for a further clari- 
fication of the Treasury’s position. He 
answered® that “whether a particular ar- 





3 Controlling regulations under law, as amend- 
ed, approved March 10, 1943. 

4 Pertaining to estates of decedents dying 
after October 21, 1942. 

5 Supra, footnote. 

6 The second ruling is as follows: 

‘‘Reference is made to your letter of Septem- 
ber 17, 1947, stating that a question has been 
raised as to the inclusion for the purpose of 
estate tax of the proceeds of an insurance policy 
upon the life of a deceased partner, the pre- 
miums on which were paid by the surviving 
partner in consideration of premium: payments 
on a similar policy upon the life of the surviv- 


(Footnote 6 continued on p. 1102.) 
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rangement is of a personal nature, as in the 
case of Lehman v. Commissioner, depends 
upon all of the facts in the particular case.” 

The Lehman case involves “reciprocal” or 
“cross” trusts. In 1930, the decedent cre- 
ated two irrevocable trusts for the benefit 
of his brother for life, with remainder to 
his brother’s descendants. Simultaneously, 
the decedent’s brother executed similar 
trusts with a life estate for the benefit of 
the decedent with a remainder to the dece- 
dent’s descendants. In each trust, the life 
beneficiary had the right to withdraw 
$75,000 from principal. ‘Thus, under the two 
trusts created by the decedent’s brother, of 
which the decedent was life beneficiary, the 
decedent had the right to withdraw a total 
of $150,000 in principal. This right of with- 
drawal was never exercised. The Board of 
Tax Appeals‘ held that the decedent’s right 
to withdraw $150,000 principal, rendered 
that amount includable in his gross estate, 
on the ground that he retained, in effect, 
the power to alter, amend or revoke the 
trust to the extent of $150,000. The Second 
Circuit affirmed, and the Supreme Court 
denied certiorari. The rationale of the de- 
cision is that a person who furnishes the 
consideration for the creation of a trust, is, 
in fact, the settlor, even though in form the 
trust is created by another. Disregarding 
the form and searching out the substance or 
reality of the transaction, the court held that 
the situation was no different from what it 
would have been if each had established 
trusts for his own benefit. 

Frequently laconism is a virtue. But 
where the Commissioner’s desire for con- 
ciseness is carried out at the expense of 
compelling taxpayers to grope for the full 
significance of an official ruling, it becomes 
debatable whether such procedure is war- 
ranted. It is rumored that the Deputy Com- 
missioner’s earlier ruling did not deal 
specifically with partnerskip interest pur- 
chase agreements; that, rather, it concerned 





(Footnote 6 continued.) 


ing partner by the decedent. You point out that 
the question raised involves the interpretation 
of Section 81.27 of Regulations 105, as amended 
by Treasury Decision 5239, as to whether the 
insurance under these circumstances was pur- 
chased ‘with premiums, or other consideration, 
paid directly or indirectly to the decedent.’ 

“As to whether a particular arrangement is of 
a reciprocal nature, as in the case of Lehman v. 
Commissioner ‘ , depends upon all of the 
facts in the particular case. No recent rulings 
of the Bureau in connection with requests for 
information as to partnership insurance were 
intended to change in any manner whatsoever 
the Estate Tax Regulations, published rulings, 
and decisions relative thereto.’’ (D. S. Bliss, 
Deputy Commissioner, September 22, 1947.) 

* (CCH Dec. 12,072]. 
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a response to an out-and-out attempt by 
two taxpayers, who happened to be partners, 
to circumvent the law. But the second 
ruling letter does not state this. It is most 
succinct and quite abrupt. It is not within 
the prerogative of tax advisers to venture 
opinions on what the Commissioner had in 
mind. Authoritative reference demands that 
counsel rely upon what the Commissioner 
actually said. 


The type of situation to which the Com- 
missioner’s first ruling pertains, invariably 
involves a stock or interest purchase agree- 
ment. Thousands of by-sell agreements 
are prepared with a view to having a sur- 
viving business associate, be he partner or 
stockholder, buy the business or stock in- 
terest of the associate who is the first to die, 
It is, singularly, for this reason that one 
associate pays premiums on insurance car- 
ried on the life of another. To procure the 
life insurance in the first instance is to place 
the surviving party in a position in which 
he will have the requisite sums to make full 
or substantial payment in the purchase of 
the deceased party’s interest in the enter 
prise. Where two business associates enter 
into such a transaction on an arm’s-length 
basis, the fact that it is “reciprocal” does 
not, of and by itself, justify the Commis- 
sioner’s holding. 


In the Lehman case, the court reconciled 
its decision by penetrating form and looking 
to actuality. It determined that the grantors 
had resorted to circumventive ingenuity to 
accomplish indirectly what they could not 
achieve directly. Sound justification exists, 
therefore, for the conclusion reached in that 
case. But the same reasoning does not 
apply to partnership interest and stock pur- 
chase arrangements; these stem not from 
any thought of mutual benefit, which, in 
effect, declares, “You scratch my back and 
I’ll scratch yours,” but rather from a desire 
to provide for the perpetuation of a business 
by a survivor, upon payment for the dece- 
dent’s partnership interest through the use 
of life insurance. 


Both the June and September rulings of 
the Commissioner definitely seem to imply 
that he detected in the original inquiry an 
attempt to defeat the spirit of the law. If 
his ruling was intended to prevent business 
associates from resorting to a scheme to 
avoid estate taxes rightfully due, through 
payment of each other’s premiums, his posi- 
is not unreasonable to suggest that the second 
ruling should have indicated his intention. A 
full disclosure of the facts. on which the first 
ruling was based would prove most helpful. 


[The End] 
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AX 
BRIEFS 


By J. H. LANDMAN 
Peat, Marwick, Mitchell & Co., New York 


Income from Gifts. A cash basis donor 
of a promissory note may be taxable on 
accumulated interest, collected by the donee, 
in the year in which the gift was made. 
The donor had the right to dispose of the 
accumulated interest as well as the note. 
Austin v. Commissioner [47-1 ustc { 9247], 
161 F. (2d) 666; certiorari denied by 
Supreme Court on October 13, 1947. 


Dividends may be taxable to the donor 
of a gift of stock, even if the gift is.con- 
sidered consummated under state law, where 
there was no delivery and no intent of a 
eift. Roy B. Sewell v. U. S. [47-2 ustc 
99371], Ct. Cls., No. 47322, October 6, 
1947. 


Fees on Criminal Charges. Legal fees 
and penalties paid in connection with con- 
victions on gambling charges are not de- 
ductible because such conduct is contrary 
to public policy. Anthony Cornero Stralla 
[CCH Dec. 16,110], 9 TC —, No. 109. 


However, if the accused is acquitted, 
such expenditures are deductible. Commis- 
sioner v. Peoples-Pittsburgh Trust Company 
[1932 CCH 9441], 60 F. (2d) 187. 


Renegotiation. The mailing of a letter 
requesting data to a subcontractor on the 
last day of the year commences the rene- 
gotiation of war profits. As a consequence, 
the statute of limitations has not expired 
even though the taxpayer received the letter 
the next day and a specific date for a 
conference with the taxpayer had not been 
set. Spray Cotton Mills [CCH GoveRNMENT 
Contracts ReEporTER { 60,375], 9 TC —, 
No. 110. 


Fees received for services rendered, based 
on a percentage of the value of war con- 
tracts received by others, are not subject 
to renegotiation. Leon Fine [CCH Govern- 
MENT CONTRACTS REPORTER {fj 60,363], 9 TC 
—, No. 83. 


Tax Briefs 


The Tax Court may increase as well 
as decrease the original capturable excessive 
profits of a manufacturer under the re- 
negotiation law of war contracts. Crucible 
Steel Casting Company v, Secretary of the 
Navy [CCH GoveRNMENT CONTRACTS RE- 
PORTER { 60,353], 9 TC —, No. 72. 


The Renegotiation Act of 1942 is con- 
stitutional, and the end use of a product 
determines whether or not it is renegotiable. 
Grob Brothers v. Secretary of War [CCH 
GOVERNMENT CONTRACTS REPORTER §[ 60,354], 
9 TC —, No. 69. 


Pension Plans. In the case of a non- 
trusteed plan, a lump sum distribution made 
to the beneficiary of a deceased employee 
under a group annuity contract is taxable 
as ordinary income and not as long-term 
capital gain. However, in the case of a 
qualified trusteed plan, if the total dis- 
tributions are paid within one year on 
account of the employee’s separation from 
service, the entire distribution in excess 
of the amount contributed by the employee 
is treated as a long-term capital gain. 
G. C. M. 25358. 

Contributions made by a taxpayer to 
trusts for employees are deductible as ordi- 
nary and necessary business expenses even 
though they would forfeit to other em- 
ployees their right of participation in its 
benefits if they voluntarily resigned. Surface 
Combustion Corporation [CCH Dec. 16,051], 
9 TC No. 89. 


Admission Taxes. Admission taxes may 
vary on the basis of male and female 
admission charges if the established admis- 
sion fees so differ. Covey Gas and Oil v. 
U. S. [47-2 ustc J 9372], DC Utah, Civil 
No. 1160, October 7, 1947. 


Installment Payments on Insurance Pol- 
icy. Periodic installment payments on a life 
insurance policy to an insured in accordance 


1103 
























































with an exercised option are held taxable 
as an annuity to the extent of three per cent 
of the total cost of the policy. George N. 
Hess, Jr. v. U. S. [47-2 ustc J 9374], DC 
Minn., Civil No. 680, October 23, 1947. 


1947 Consolidated Returns. Affiliated 
corporations may elect to file separate in- 
come tax returns for the calendar year or 
for a fiscal year ending in 1947, though 
heretofore they filed consolidated returns. 
Letter dated October 23, 1947, signed by 
the Commissioner of Internal Revenue. 


Timely Amended Returns. Amended 
returns changing depreciation rates must be 
filed within the statutory period, or within 
the previously agreed extension of time, 
with the Commissioner of Internal Revenue. 
Elmer M. Melahn [CCH Dec. 16,098], 9 
TC —, No. 105. 


Union Dues and Work Clothes. Union 
dues and work clothes are not deductible 
as expenses. in computing the adjusted gross 
income of a taxpayer on the short form, 
but are deductible on the long form. Charles 
E. Cashman [CCH Dec. 16,094], 9 TC —, 
No. 103, October 27, 1947. 


Janitorial Services. When a janitor of 
a building is required to be on the premises 
at all times, the rental value of his apart- 
ment provided by his employer is not tax- 


able for income tax purposes. Lloyd N. 
Farnham [CCH Dec. 16,055(M)], TC 
memo. op. 


Real Estate Brokers. When real estate 
brokers are in fact independent contractors, 
they are not subject to the Social Security 
Act. Henry Broderick, Inc. v. Squire, CCA-9, 
October 10, 1947. 


Fully Deductible Real Estate Losses. 
The sale of unimproved lots at less than 
cost, results in fully deductible losses or, 
contrariwise, in fully reportable gains, if the 
taxpayer proves to be a dealer in real estate. 


George H: Graf [CCH Dec. 16,073(M)], 


TC memo. op. 


Losses on Residences. The loss on the 
sale of an inherited residence is fully de- 
ductible where a taxpayer tries to rent 
or sell the property as soon as he acquires 
it, though he occupies it as a tenant. George 
W. Carnrick [CCH Dec. 16,090], 9 TC —, 
No. 102. 


The amount received from an employer 
by an employee upon the sale of the latter’s 
home in reimbursement for the loss sus- 
tained, is nontaxable, and is not additional 
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taxable compensation. Otto Sorg Schairey 
[CCH Dec. 16,034], 9 TC —, No. 75. 


Payments for Use of Name. Compensation 
by a corporation for the use of an individ. 
ual’s name results in capital gain and not in 
ordinary taxable income. Ellen J. Franklin 
[CCH Dec. 16,079(M)], TC* memo. op, 
October 8, 1947, 


Security Profits as Ordinary Income, 
Profits from security sales executed by a 
stock-dealing partnership constitute ordi- 


nary income, though the sale was in liqui- FJ 


dation. Vance Lauderdale [CCH Dec. 16,089}, 
9 TC —, No. 101, October 23, 1947. 


I. T. 3828 requires that a security dealer 
to protect his tax status must not invest 
in the same type of security as those in 
which he deals, and must not commingle 
his accounts. 


State Court Opinion Not Decisive for 
Federal Tax Purposes. Federal tax author- 
ities are not bound by state court decisions 
as to who owns corporate shares with a 
view toward determining who earned the 
dividends for federal tax reporting. Sewell 
v. U. S., supra., October 6, 1947. 


Bad Debt Recoveries. A bank does not 
realize income when it distributes charged- 
off‘ bad debt notes to stockholders as a 
dividend or on recoveries later made by the 
stockholders on these notes. First State 
Bank of Matador [CCH Dec. 16,054(M)], 
TC memo, op. 


Salary Stabilization. The Salary Stabili- 
zation Unit has been abolished, and its ac- 
tivities have been transferred to the Deputy 
Commissioner of the Income Tax Unit. 


Tt. D. Se 


Defunct Corporate Returns. A corpora- 
tion no longer operating, and without assets 


and income, need not file income tax returns. 
BE. 2. er ke 


Easements. The amount received from a 
city for easement rights to a taxpayer's 
land does not constitute taxable income 
and consequently only reduces the tax- 
payer’s tax value of the property. Jnaja 
Land Company, Ltd. [CCH Dec. 16,085], 
9 TC —, No. 98. 


Partnership Interest. A withdrawing part- 
ner’s share of the partnership income based 
on the services he rendered, is ordinary in- 
come and not capital gain because he did 
not sell his partnership interest. James Wes- 
ley McAfee [CCH Dec. 16,081], 9 TC —, 
No. 97. 
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Accrued Interest. Unless the obligation 
to pay interest is fixed, taxpayers may not 
accrue interest deductions. Carlisle Tire and 
Rubber Company [CCH Dec. 16,067(M)], 
TC memo, op. 


Returned Compensation. Compensation 
returned, less individual taxes, during the 
same year as paid to an executive, is not 
taxable where there is a continuing agree- 
ment to do so. Welker J. ,.Smucker [CCH 
Dec. 16,057(M) ], TC memo. op., September 
30, 1947. 


Accruability of Insurance Awards. Insur- 
ance awards in excess of loss are accruable 
as income in the year in which the amount 
of the award is fixed and determined. Luck- 
enbach Steamship Company [CCH Dec. 
16,060], 9 TC —, No. 90. 


Officials of International Organizations. 
League of Nations officials temporarily re- 
siding in the United States are subject to 
income taxes, and their expenses at their 
residences and places of business in this 
country are not deductible as traveling ex- 
penses. John Henry Chapman [CCH Dec. 
16,049], 9 TC —, No. 87. 


Life Insurance Premiums. Premiums on 
life insurance paid by a creditor-partner 
upon the life of a debtor-partner are not 
deductible business expenses. Alexander C. 


Yarnall [CCH Dec. 16,048], 9 TC —, No. 86. 


Additions to Alimony Payments. Pay- 
ments to a divorced wife in excess of the 
alimony requirements prescribed by a di- 
vorce decree are not deductible because 
they are not in discharge of a legal obliga- 
tion. Frederick S. Dauwalter [CCH Dec. 
16,040], 9 TC —, No. 80. 


Taxable Liquidation of Subsidiary. De- 
spite the complete liquidation of a subsidiary 
by a parent corporation which is ordinarily 
tax free, the parent sustains a gain if pre- 
vious to the liquidation it acquires the sub- 
sidiary’s bonds at a discount. Houston 
Natural Gas Corporation (Texas) [CCH Dec. 
16,038], 9 TC —, No. 78, October 3, 1947. 


Tax-Free Exehange. The exchange of 
judgment claims held by a creditor for the 
stock of a debtor corporation, giving the 
creditors control of the latter, is tax free 
under the provisions of Code Section 112(b) 
(5). Alexander E. Duncan [CCH Dec. 
16,027], 9 TC —, No, 66. 


Private Foundation. A private foundation 
operating a profitable business for scientific 
purposes is held exempt despite an annuity 
to the founder’s wife, if that is only inci- 
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‘to sustain a business loss deduction. 


dental to its main purpose. Edward Orton, 
Jr. Ceramic Foundation [CCH Dec. 16,032], 
9 TC —, No. 73. 


Moral Obligation as Foundation for Loss 
deduction. A. moral, and not a legal, obliga- 
tion to reimburse a president of a corpora- 
tion for an expenditure where the latter 
enjoyed an economic advantage, is adequate 
Gilt 
Edge Textile Corporation [CCH Dec. 16,033], 
9 TC —, No. 74. 


Year in Which Dividends Are Deductible. 
A corporation’s surplus is reduced in that 
year when dividends are declared, charged 
to surplus and credited to dividends pay-— 
able, even though the crediting to the share- 
holders’ accounts is made in the next year. 
Samuel Goldwyn [CCH Dec. 16,031], 9 TC 
—, No. 71. 


Band Leaders. For federal unemploy- 
ment and income tax withholding purposes, 
name band leaders are deemed employers 
of the members of their bands even though 
under contract the owners of the dance pa- 


vilions are the employers. Mim, Coll. No. 
6187. 


- Postwar Refund Credit. A postwar refund 
credit is accruable as accumulated earnings 
as of the end of the taxpayer’s taxable year 
for excess profits tax purposes. Altschul’s, 
Inc. [CCH Dec. 16,071], 9 TC —, No. 94. 


Thus, this decision conflicts with I. T. 
3720, 1945 CB 267, which holds that this 
credit is accruable when paid. 


Borrowed Capital. Advances of money by 
a bank secured by taxpayer’s promissory 
notes constitute borrowed invested capital 
even though the taxpayer’s war contract is 
assigned to the bank as security, and the 
latter has the right to receive contract pay- 
ments. Brann & Siuart Company [CCH Dec. 
16,047], 9 TC —, No. 85. 


Equity Invested Capital. Equity invested 
capital may not include the amount of an 
indebtedness forgiven by a non-stockholder 
because it is not paid in surplus. Carlisle 
Tire and Rubber Company, supra. 


Growth Formula and Abnormal Deduc- 
tions. The use of the growth formula does 
not preclude the restoration of abnormal 
deductions to base period (1936 to 1939) 
net income to arrive at an excess profits 
tax credit, but the Treasury may not insist 
that the taxpayer restore the abnormal de- 
ductions to the first half of the base period 
to deprive it of the growth formula. Welch 
Grape Juice Company [CCH Dec. 16,101], 
9 TC —, No. 108. 


1105 




























































Abnormal Base Period Deductions (Sec- 
tion 711). Extraordinary expenses incurred 
during the base period (1936 to 1939) to 
perfect a heater are abnormal in character 
and not the result of a change in the tax- 
payer’s business operations. Therefore, they 
may be restored to base period income to 
arrive at an earnings credit for excess profits 
tax purposes. However, normal research 
and development expenses resulting from 
the entry of the taxpayer into a new busi- 
ness are not so restorable. Surface Combus- 
tion Corporation, supra. 


Improper Mailing. A deficiency notice 
mailed to the address given by an executor 
on the estate tax return, constitutes a proper 
mailing of such notice if the Commissioner 
of Internal Revenue has not been instructed 
of a more recent address. Estate of George 
F. Hurd [CCH Dec. 16,069], 9 TC —, No. 
92, October 15, 1947. 


Not Limited to Actual Capacity for Sec- 
tion 722 Excess Profits Tax Refunds. Re- 
constructive incomes of the base period 
for Sectoin 722 excess profits tax relief are 
not limited by the actual capacity of the tax- 
payer on December 31, 1939, to produce that 
income, but may, like a new product, be 
presumed to have started two years earlier, 
if such capacity could readily be adjusted 
to demand and sales. E. P. C. 22. 


Four Calendar Years for Fiscal Year 
Taxpayers (Section 722). A fiscal year tax- 
payer may use the four calendar years 1936 
through 1939 to arrive at a constructive 
income credit for excess profits tax relief 
under Section 722 of the Code. E. P. C. 23. 


In Contemplation of Death. The transfer 
of stock by a decedent to an executive to 
retain his services for a corporation which 
he owned, is a gift not in contemplation of 
death but in contemplation of life, and, 
therefore, is not includable in his gross 
estate. Estate of Ambrose Fry [CCH Dec. 
16,030], 9 TC —, No. 70. 


Gifts to children to improve their eco- 
nomic welfare, made more than two years 
prior to the donor’s death, are not made in 
contemplation of death and are, therefore, 
not includable in the decedent’s gross estate 
for estate tax purposes. Mary E. Cook 
[CCH Dec. 16,036], 9 TC —, No. 77. 


Gifts made within two years of death are 
includable in the decedent’s gross estate if 
it is established that the transfer was made 
in contemplation of death. Signor [CCH 
Dec. 16,058(M) ], TC memo. op., September 
30, 1947. 
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Debts. The husband’s gross estate may 
deduct the amount of debt and interes 
owed to the wife where the husband js 
sole legatee of her estate, which was already 
taxed on that loan. Estate of Walter Thiel, 
[CCH Dec. 16,028], 9 TC —, No. 67. 


Nonincludable Trust. The value of q 
trust is not includable in a decedent’s gross 
estate for estate tax purposes when the cre- 
ator-decedent did not have the right to 
require the trust income and principal to be 
used for his wife’s support if the trust had 
no income and she never received any in- 
come or principal from it for support, 
Estate of Clayton William Sherman [CCH 
Dec. 16,045], 9 TC —, No. 82. 


Advances Includable in Estate. Advances, 
not intended as a gift, made by a father 
to his daughter, are includable in his gross 
estate for estate tax purposes. Estate of 
Theodore O. Hamlin [CCH Dec. 16,061], 
9 TC —, No. 91, October 14, 1947. 


Life Insurance Proceeds as Abnormal In- 
come (Section 721). Life insurance pro- 
ceeds paid in a taxable year may be abnormal 
income, but no excess profits tax relief 
under Code Section 721 is in order on ac- 
count of it when no part of it is attributable 
to prior years. James F. Waters, Inc. v. 
Commissioner [47-1 ustc $9196], 160 F. 
(2d) 596, certiorari denied by Supreme 
Court, October 13, 1947. 


Release of Powers of Appointment. Pow- 
ers of appointment may be released until 
June 30, 1948. T. D. 5577. 


Invasion of Estate Corpus by Mental In- 
competent. A trust is includable in a de- 
cedent’s estate where a corporate trustee 
could have acted alone to invade the prin- 
cipal but did not do so in behalf of the 
decedent-creator, the co-trustee, who later 
in life became mentally incompetent. Estate 
of Virginia H. West [CCH Dec. 16,087], 
9 TC —, No. 99. 


Long-Term Leases. The value of a 99- 
year foreign leasehold, convertible into a 
999-year lease, is not includable in the gross 
estate of a decedent on the theory that it 
is real estate located abroad. Estate of Mar- 
garet Thaw Carnegie De Perigny [CCH Dec. 
16,100], 9 TC —, No. 107. 


Reciprocal Trusts. A trust created by a 
husband is not includable in his wife’s gross 
estate when her alleged reciprocal trust 
was not created simultaneously and when 
there is no proof that their trusts were 
created in exchange for one another. Lued- 
ers uv. Commissioner [47-2 ustc { 10,576], 
CCA-3, October 16, 1947. 
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TALKING SHOP 


By LEWIS GLUICK, Certified Public Accountant 


\ 7E got a comment some time ago from 
a new reader which, after some cogita- 
ting, decided us to write this article. He re- 
cently employed a junior who had a degree 
from a university of high repute. The youth’s 
record showed thirty hours of an account- 
ing major, and good grades. The account- 
ant told the newly hired man to do what 
he (the accountant) deemed one of the 
easiest possible tasks—prepare an old-age 
benefit (SS-1) and a state unemployment 
tax return. The youngster could not do it. 
He had never seen the forms before; and 
questioning revealed that, while he was 
well versed in the economics of social 
security and the sociological implications 
thereof, he did not know even the rates. 
“What,” queried our reader, “is wrong with 
our colleges?” 


For one thing, no school which uses Dean 
Hugh Jackson’s Accounting Principles as a re- 
quired text could graduate a student like that. 
The eighth chapter is the best single treatise on 
the subject that we have seen. Doubtless there 
are others. But anybody who can answer 
all the questions and solve all the problems 
at the end of Jackson’s chapter can make 
out social security returns with very little 
effort. Of course, copies of Regulations 
106 and 107 should be available in an 
accountant’s or lawyer’s office, for such 
technicalities as limitations on credit, 
penalties, etc., are properly excluded from 
a freshman text. . 

Accordingly, we present below something 
to give your juniors, and_ respectfully 
suggest that you might find it interesting 
yourselves, 

In the first place, few things annoy us 
quite as much, professionally, as hearing 
a member of our profession say something 
like this: “Well, I made out a social 
security return and an unemployment 
return this morning.” He didn’t. He made 
out two social security returns. One is 
a federal old-age benefit and survivor’s tax; 
the other is a state unemployment tax. 
Both are integral parts of our social 
security system. We have never been able 
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to figure out just how the error originated. 
It is bad for a layman to make this mistake; 
it is inexcusable for a CPA or a lawyer. 
It has been suggested that the misconcep- 
tion is due to the numbers given federal 
returns. The old-age benefit and survivor’s 
tax is reported on an “SS-1,” while the 
annual federal unemployment return was 
given a number, 940, in regular series. It 
sounds plausible; but, we repeat, it is 
deplorable for taxperts to make the mistake. 


We have seen one excellent tax text which 
devotes much space to the benefit schedules 
of social security. There is no harm in 
giving a student this information, but it 
doesn’t concern taxation. You might just 
as well include abstracts of the budget, 
appropriations and reports of the Comp- 
troller General, showing how the money 
raised by income taxes, and other taxes, 
was spent. 


Social security benefits—either state or 
federal—are administered and paid by 
agencies having no connection with the 
tax administrator. It is pitiful to hear 
of the number of people who apply, in 
person, to internal revenue collectors for 



































































































































































































































































































































































































their old-age benefits. Employers, unions 
and schools have a distinct obligation to 
teach people the truth. You readers can 
help by instructing your clients. 


Not at all incidentally, the CCH FeEprrar 
TAx Course sticks to taxes. You won't 
find anything about social security bene- 
fits in Chapter 34. 


While this next point is aimed primarily 
at accountants, lawyers also should scan 
it. The Shoptalker definitely believes (and 
—what is more—practices what he believes) 
in having nothing whatsoever to do with 
social security benefit claims. He believes 
that they are no proper part of a public 
accountant’s work. If a claimant fails 
to get the benefits to which he thinks 
he is justly entitled, and requires help 
in pressing the claim, he should consult 
a lawyer. 


Although the reasons are obvious, we 
have had to expound them repeatedly to 
laymen who were offended at our refusal 
to interfere. “You got me a refund on my 
income tax. Why can’t you get me my 
social security benefits?” The first part 
of the answer has been given already. 
Collecting the tax and paying the benefits 
are functions of totally unrelated branches 
of the government. And the second part 
is similar. Our green card gives us the 
right to practice before the Treasury De- 
partment—not before the Social Security 
Board, or other agency. 


It would not be out of order to assist 
an illiterate claimant in filling out a claim 
form, although it would be far better to 
send him to the claim office to be helped 
by clerks who are there for that purpose. 
Writing a letter is also not unreasonable, 
but no fee should be charged. Reimburse- 
ment may be had for the actual cost of 
the typist’s time, and, if you want to be 
picayunish, a few cents for the paper and 
wear and tear on the typewriter, etc. The 
service, if any, should be gratuitous. A 
lawyer may charge a fee. 


Social security taxes have become in- 
extricably interwoven with income tax 
withholding. From an accounting point 
of view, that is natural. Would it not 
be better if we retained the distinction 
for esoteric use only, and talk about them 
all as “payroll taxes”? 


Microfilm 


The Shoptalker takes’ particular interest 
in I. T. 3866. Prior to his departure from 
New York seven years ago, he had, for 
many years, been a member of the New 
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York Certified Public Accountants Com. 
mittee on Accounting Machinery. He fails 
to see why the Commissioner allows 
microfilming for vouchers and not for cash 
books and journals. Twenty-eight years 
of auditing have taught the Shoptalker 
that underlying vouchers are far more 
important, in general, than the books of 
so-called “original entry.” In all modern 
accounting, a voucher, check, time-card 
or other record is really the “original,” 
and the auditor who fails to make a copious 
check of these is negligent, Maybe “Andy” 
Krafts, who succeeded the Shoptalker as 
chairman of the committee, can make a 
formal protest. 


Deficiency Collections 


If you have not yet read the reprint 
of Deputy Commissioner 
speech at Atlantic City, New Jersey, on 
September 16, do so. We regret that the 
Deputy Commissioner sidestepped a ques- 
tion [474 CCH [6242.13]. He emphati- 
cally denied that agents got, or could 
get, bonuses or rewards for discovering 
deficiencies. It never had occurred to us 
that rewards were payable in cash, under 
the informer’s reward statute, to Treasury 
employees. But for over twenty-five years 
there has been persistent “scuttlebutt” that 
promotion and choice billets were given 
men who collected the biggest deficiencies. 
Here was a glorious opportunity for Mr. 
McLarney to scotch the report, and he 
muffed it. (Pardon the mixed metaphor; 
this was written on the day the Yankees 
won the Series.) 


Taxi Fares 


Here is a question regarding Section 23(x) 
on which we crave an authoritative opinion. 
A taxpayer has been hospitalized for quite 
a while. When finally, the surgeon tells 
him he can return to work, he is unable 
to drive his car or to hang onto a bus strap 
for a month; he uses taxis. Question: Is 
the taxi fare deductible under 23x? It 
is well settled that ordinary carfares, etc., 
from home to place of work, and _ back, 
are not deductible as travel expenses. But 
this is different. If the taxpayer does not 
work, he has no income which can be 
taxed. And if all his hospital costs are 
deductible within the limits of 23x, why 
should not the taxi fares for that month 
be a proper part of such costs? Logic 
and justice say they should—but logic and 
justice frequently are far removed from 
tax decisions, 
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National Grinding Wheel Case 


Every man has a thoroughly natural 
impulse, when he skims over the contents 
of a magazine, especially a technical one, 
to make a quick mental selection of its 
contents and decide what to read. He will 
say to himself, quite unconsciously, “Oh, 
that one doesn’t concern me,” or “I have 
no client in that line,’ and dismiss the 
thing from his mind. Obviously, no man 
can read everything, any more than he can 
eat everything on the menu, no matter 
how good. But some of this putting aside 
of articles is due to laziness rather than 
to lack of time. It is much easier to get 
gastric indigestion than mental indigestion 
—all of which leads up to the article on 
pages 919 to 921 of the October issue. 
Having no Section 722 cases, we left reading 
it to the very last. And then we hit what 
may be pay dirt. 


The issue was whether demand was 
necessary in reconstructing sales. But that 
issue can very well come up in Section 
102 cases. A corporation may pay few 
or no dividends. It may answer the seventy 
per cent question by saying that it must 
retain its surplus for expansion. This is 
the best reason if you can prove the need 
for expansion, but it was too difficult for 
the National Grinding Wheel Company. 
Therefore, it would seem advisable for 
anyone who has or acquires a 102 case to 
study carefully CCH Dec. 15,834 (8 TC —, 
No. 152), and all citations therein. 


(Don’t let tuberculosis grind down your 
neighbors’ health. Buy Christmas seals.) 


y ip 
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Short Sales 


Your attention is invited to the case 
of Wilson [47-2 ustc 9367], decided 
by the Ninth Circuit on September 15. 
At the beginning of the decision Judge 
Garrecht gives a simple and brief explana- 
tion of the mechanics of a short sale. 
On October 5, the New York Times 
devoted a column to a description and 
review of the case. That much space in that 
paper is given to few cases. 


Check Your Listing 


The day before we wrote this, we had 
to get in touch with an expert on unemploy- 
ment insurance taxes. To our amazement, 
he was not in the book. Through a mutual 
friend, we got his number, and told him 
of our difficulty in calling him. He said 
that he knew about it, and that the new 
directory would list him. His experience 
is one that others have shared. Generally 
the last person to know that the phone 
company has omitted him is the person 
whose name is omitted. Finally he is told 
of it. He says, mentally, “It will be so 
many months till the next book comes out. 
Can’t do anything about it now. I'll tell 
them at the right time.” Then he forgets, 
and another six months go by without 
his being listed. With the tax season now 
under way, your phone listing is vital to 
your clients. If it is wrong in any way, 
write to the phone company, and demand 
an acknowledgment in writing. 


California Supplement 


We are indebted to Joseph Abrams for 
bringing out this point. California is one 
of four states which required that the 
employee contribute (by withholding) to 
the unemployment fund. But beginning 
in 1947, the one per cent withheld in Cali- 
fornia is no longer for unemployment insur- 
ance. It goes to a new and separate account, 
which is used for paying benefits for sick- 
ness or disability from causes not covered 
by compensation insurance. But the one 
per cent continues to be reported on the 
same return as the employer’s 2.7 per cent. 


Another public accountant reports this 
nearly incredible condition. An employer, 
with an average payroll of over forty people, 
employed a total of eighty people during 
the period under audit. He had consistently 
deducted 2.7 per cent for the California U.E. 
tax, putting in only one percent himself; 
and—now hang on to your hats, buckle 
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your safety belts and prepare for a crash 
landing—not one employee had ever protested. 


What is wrong with our schools? A 
sixth-grade pupil of normal I. Q. can, and 
should, be taught how to figure with- 
holding taxes. 


California Partnership 


The terrific growth of California, both 
in population and in industry, is a great 
satisfaction to the realtors and the booster 
clubs. It is looked at with some alarm 
by some economists and engineers. Water 
supply, deemed adequate for fifty years’ 
growth as little as eight years ago, is now 
showing signs of a severe shortage; with 
construction costs caught in the inflation 
spiral, this may be very difficult to 
overcome. With more states contemplating 
joining the community property group, of 
course, industrial moves may taper off a bit. 
Meanwhile the trend continues unabated. 
If you have a client doing business as a 
partnership, and intending to continue to 
do so after moving to California, you must 
read the Ransohoffs case [CCH Dec. 16, 
017], 9 TC—, No, 55: “Under California 
law the death of a general partner dis- 
solves the partnership unless the business is 
continued by the remaining partners under 
a right to do so by the certificate or with 
the consent of all members.” The case 
arose under the excess profits tax, but the 


legal point quoted (italics supplied by the 
Shoptalker) is well worth remembering, 


Inflation Spiral 


A fine example of how prices are kept 
going upward comes from Sacramento, 
The California Employment Commission 
ruled on how much was to be allowed as 
board in estimating the actual salary of res- 
taurant workers and subsequently figuring the 
unemployment insurance tax restaurants will 
have to pay. It ruled that $1.30 was the whole- 
sale cost of three meals, compared to the 
seventy-five cents used hitherto. That means 
fifty-five cents per day or, for a five-day week, 
$2.75. Now imagine that Winsome Winnie the 
Waitress gets a dollar an hour for forty hours, 
plus her board. Also imagine that her husband 
is a G. I. student, so that she claims both 
exemptions. Her weekly paycheck, at 
present, would look like this: 


Earnings, including meals 
Less: Income tax withholding. .$3.80 
reewe (A.B, ......... 44 


2° Se | a ee 
Cost of board 


Take-home cash 


But after January 1 it will look like this: 


Earnings, including board .... $46.50 
Less: Income tax withholding. .$4.30 
Federal O. A.B. ........ 47 
Com. U. E. . » Sa 
Cost of board . 6.50 


11.74 


Take-home cash $34.76 


Who can blame Winnie if she demands 
and gets more wages? Who can blame her 
employer if he raises his prices or cuts his 
portions? He has to pay additional social 
security taxes on that increase in the value 
of board. And so it goes. 

[The End] 
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INTERPRETATIONS 


Court . 


SUPREME COURT 


Interstate commerce.—The United States 
Supreme Court, on October 13, 1947, af- 
firmed in a per curiam opinion the decision 
of the North Carolina Supreme Court (CCH 
NortH CAROLINA TAx Reports { 39-009). 
The lower court had held the license tax 
imposed on persons engaged in the business 
of purchasing horses and mules for resale 
was a levy on a local business for the privi- 
lege of engaging in such business, and did 
not place a burden on interstate commerce. 


—Nesbitt v. Gill. 


Personal property tax.—The United States 
Supreme Court, on October 27, 1947, denied 
certiorari on the decision of the California 
Supreme Court (CCH CatirorniA Tax RE- 
ports { 24-028) holding that pamphlets, 
books and other literature used by a re- 
ligious corporation in the exercise of its 
religion and for proselytizing purposes, are 
personal property and subject to ad valorem 
taxation —Watchtower Bible and Tract So- 
ciety, Inc. v. County of Los Angeles et al. 


APPELLATE AND OTHER COURTS 


Estate tax: Transfers with power to 
change enjoyment: Reciprocal trusts: Ab- 
sence of consideration.—Decedent, who died 
in 1942, created a trust for the benefit of her 
husband fifteen months after he had created 
a similar trust for her benefit. Each had the 
right to terminate the trust created for his 
or her benefit and to receive the principal. 
Less than a month after the creation of the 
trust by decedent, het husband terminated 
it. The principal was paid to him forthwith 
in order that he might use such amount to 
obtain additional credit for his business en- 
terprise. It was held that the facts con- 
cerning the creation of the trusts do not 
support the theory that decedent may be 
regarded as the settlor of the trust created 
by her husband under the reciprocal trust 
doctrine of Lehman v. Commissioner, 40-1 
ustc J 9198, 109 F. (2d) 99. Therefore, de- 
cedent’s estate is not taxable on the value 
of the trust created by her husband. It was 
not shown that the trust created by deced- 
ent served as consideration for the husband’s 


Interpretations 


. Administrative 


* 


trust—CCA-3. Estate of Clothilde K. Lue- 
ders, Deceased, City Bank Farmers Trust 
company and Frederick J. Lueders, Executors, 
Petitioners v. Commissioner of Internal Reve- 
nue, Respondent, 47-2 ustc J 10,576. 


Initial fees and taxes: What constitutes 
doing business.—A foreign corporation, en- 
gaged in the manufacture and sale of animal 
biologicals, maintains a soliciting agent in 
the state who merely calls on druggists and 
dealers with a view to selling the products 
of the company. The corporation does not 
have any stock located in the State of Ar- 
kansas and ships all stock into Arkansas 
from another state directly to the purchas- 
ing dealer. Such activities do not consti- 
tute “doing business” for purposes of serv- 
ice under the provisions of Act 347, Acts of 
Arkansas, 1947.—DC Ark. McWhorter v. 
Anchor Serum Company, CCH ARKANSAS 
Tax Reports ¥ 404. 


« 


TAX COURT 


Estate tax: Statute of limitations: Juris- 
diction: Mailing: Address.—A notice of a 
deficiency in estate tax was mailed by reg- 
istered mail to the address given by the 
executrix on the estate tax return. The no- 
tice was held to have been mailed properly 
as provided in Code Section 871 (a) (1), in 
the absence of notice to the Commissioner 
that the address was no longer the one which 
the executrix would have the Commissioner 
use. Therefore, the running of the statute 
of limitations provided in Code Section 874 
was suspended by the mailing of the defi- 
ciency notice.—Estate of George F. Hurd, 
Patricia Kendall Hurd, Executrix, John Hurd 
and William B. Hurd, Executors v. Commis- 
stoner, CCH Dec. 16,069. 


Estate tax: Partial exercise of power of 
appointment: Application of 1942 amend- 
ments.—In 1916 decedent’s father created 
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for her and two of her sisters a trust, pro- 
viding general powers of appointment over 
both income and corpus. If a sister died 
without exercising the power and without 
surviving issue, the survivor or survivors 
should take the powers. One sister died 
without surviving issue and without exer- 
cising the power, whereupon decedent and 
her sister Ruth were owners of a half inter- 
est each in the powers. Decedent by will 
provided that if her sister Ruth should 
survive her, one half of decedent’s share of 
trust principal and income should go to 
another sister, Clara (or her issue), and 
that (if Ruth survived the decedent) the will 
should not operate as exercise of powers 
with respect to the part not appointed to 
Clara or her issue. If Ruth did not survive 
the decedent, Clara (or her issue) should 
take all trust principal over which decedent 
had power. Decedent died March 26, 1943, 
survived by Ruth and Clara. The court held 
that decedent exercised the power only as 
to the part of the property appointed to 
Clara. The amendments by Section 403, 
Revenue Act of 1942, do not apply to the 
remainder, and only the value of the prop- 
erty appointed to Clara should be included 
in her gross estate under Section 811 (f), 
Internal Revenue Code, as amended by 
Section 403 of the Revenue Act of 1942. 
While decedent’s exercise of the power was 
in favor of her father’s daughter and such 
exercise, therefore, was for the benefit of 
a member of the limited class described in 
Section 811 (f) (2) (A), the power itself 
was a general power not entitled to the ex- 
emption accorded limited powers. A judg- 
ment of a Connecticut court was collusive 
and does not control. No showing was 
made that the statute is unconstitutional 
under the Fifth Amendment to the Consti- 
tution of the United States——Estate of Mabel 
Wooster, Union & New Haven Trust Com- 
pany, Executor v. Commissioner, CCH Dec. 


16,088. 


TAX COURT— 
MEMORANDUM OPINION 


Gift tax: Valuation of closely held stock. 
—Closely held stock was valued for gift 
tax purposes, with consideration given to 
earnings, balance sheets, activities of the 
corporation up to the date of the gift, in- 
cluding business incident to the war, and 
something of the condition of the plant.— 


Robert P. Hooper v. Commissioner, CCH 
Dec. 16,086(M). 
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STATE COURTS 


Business license: Unconstitutional acts. — 
The refusal of a nonresident company, engaged 
in the business of soliciting orders or pho- 
tographic work, to pay the taxes levied by 
Acts 186 and 220, is legitimate. Although 
the facts reveal that the company sent all 
negatives from Arkansas to Tennessee to 
be finished, it is not disclosed whether neg- 
atives from other states are sent to finishing 
plants in Arkansas. Therefore, the case 
cannot be decided upon grounds of inter- 
state commerce. 


Act 186 of 1935 and Act 220 of 1945 de- 
clare that the soliciting of orders for photo- 
graphic work by nonresident photographers 
is taxable as a privilege. Section 4(a) of 
Act 186 fixes a yearly tax of $150 payable 
in advance, a $25 tax per year for each soli- 
citor and a $10 tax for each 100 photographs 
made or exposed. Such legislation imposes 
a prohibitive tax under the guise of regula- 
tion. The acts, however, omit regulation. 
Since the only violation of the acts would 
be failure to pay the license fees and taxes, 
the acts are essentially a blockade against 
competition and are, therefore, invalid.— 
Ark. McGriff v. State, CCH ARKANSAS Tax 
Reports § 7810. 


Intangibles: Dealer in intangibles.—In 
order to be classified as a dealer in intangi- 
bles for property tax purposes, one must 
operate such a business either as a broker 
for others or individually on his own ac- 
count with a view to profit. Neither casual 
not isolated transactions are sufficient. In the 
case of a liquidator, only one previously 
engaged in business as a dealer in intangi- 
bles may file returns as such a dealer.— 
Ohio. Blythin v. Zangerle, CCH Onto Tax 
Reports { 25-034. 


Excess profits refund credits.—Credits of 
a taxpayer with the United States Treasury 
Department for postwar excess profits re- 
fund bonds, are not taxable as accounts 
receivable. Rule No. 219 of the Tax Com- 
missioner, which purports to tax such cred- 
its as accounts receivable, is invalid.—Ohio. 
C. H. Gosiger Machine Company v. Glander,. 
CCH Onto TAx Reports § 25-035. 


Property used in reclaiming land for cul- 
tivation.—Tangible property used in clearing,. 
reclaiming and draining land for cultivation, 
is used neither directly in farming or agri- 
culture, nor in the production of tangible 
personal property for sale by farming or 


agriculture, and is not exempt from sales or’ 


use taxes.—Ohio. C. F. Replogle v. Glander,. 
CCH Onto TAx REports § 69-028. 
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Jointly held U. S. bonds: Purchase by 
survivor: Taxability—United States bonds 
were purchased by decedent’s sister, with 
the sister’s money, in their joint names. 
The bonds were kept in a safe deposit box, 
which was also in their joint names, but 
the decedent had never gone to the box or 
opened it. It was held, nevertheless, that 
one half of the value of the bonds is in- 
cludable in decedent’s estate for inheritance 
tax purposes.—Pa. Estate of Elizabeth J. 
Graham, CCH INHERITANCE EsTATE AND GIFT 
Tax Reports J 16,182. 


. Franchise: Revival of corporate right to 
do business.—The five per cent penalty per 
month, imposed by Section 7092 of the 
Revised Civil Statutes for revival of a 
corporation’s right to do business, can be 
computed only upon the tax due at the 
time of the forfeiture for a period not ex- 
ceeding six months from the date of for- 
feiture—Tex. Gulf Union. Oil Company v. 
Isbell et al. 


STATE RULINGS 


Remainder interests: Time of vesting.— 
Decedent, who died in 1940, created a trust 
naming his wife as life tenant and providing 
that upon her death, one eighth of the corpus 
should be held for the benefit of a named 
beneficiary, a minor, for his education until 
he reached the age of twenty-one years, at 
which time the entire corpus of the trust 
was to be transferred to him. No tax was 
paid on the minor’s interest at the time of 
decedent’s death. The life tenant died in 
1947, when the beneficiary was sixteen years 
of age. The collateral inheritance tax was 
not paid on the beneficiary’s remainder in- 
terest at the time of decedent’s death. No 
collateral inheritance tax was due at the 
time of the death of the life tenant, but 
will be due on all amounts distributed to 
the beneficiary for his education as they 
are “reduced to his possession.” The tax on 
the full unexpended balance of his interest 
in the trust estate will not become payable 
until the beneficiary is twenty-one years of 
age since he does not “come into possession” 
of his share of the corpus of the trust until 
that time—Md. Opinion of the Attorney 
General, CCH INHERITANCE ESTATE AND GIFT 
Tax Reports {J 16,177. 


Sales tax: Employees’ meals. — Meals 
which a hotel is required by union contract 
to furnish employees free of charge are sub- 
ject to sales tax. The value for sales tax 
purposes may be the same as the amount 
carried on the books as operation expense 
for tax purposes—Mo. Opinion of the At- 
torney General. 


Property: Intangibles distributed by ad- 
ministrator of estate.—The distribution of 
personal property, in this case money, of a 
decedent’s estate in advance of the court’s 
approval and’ before the assessment date, is 
not legally required of the administrator. 
On the other hand, such distribution is not 
forbidden and represents a policy com- 
mended by the law. The rule is well estab- 
lished that the title to personalty is vested 
in the heirs immediately upon the owner’s 
death.—Neb. Opinion of the Attorney Gen- 
eral, 


Charitable exemption: Transfer for stu-- 
dent cooperative organization.—A devise or 
bequest to a society incorporated for the 
purpose of providing economic living for 
students with limited resources by means of 
cooperative, nonprofit boarding and room- 
ing establishments was not exempt from 
inheritance tax. Because the transfer would 
benefit only the members of the organi- 
zation, it was not for a charitable purpose. 
Nor was it for an educational purpose, 
although one of the purposes of the organi- 
zation was to promote a high scholastic 
standing among its membership.—Ore. Opin- 
ion of the Attorney General, CCH INHERIT- 
ANCE ESTATE AND Girt TAX Reports { 16,181. 


Sales and use tax: Revised regulations.— 
The Commissioner of Finance and Revenue 
of Tennessee has amended certain of the 
sales and use tax regulations. The regula- 
tion relating to common carriers was amended 
to provide that common carriers shall pay 
the use tax upon all tangible personal prop- 
erty upon which it has not paid the sales 
tax, except rolling stock or aircraft or float- 
ing equipment of a common carrier which 
enters the state in actual use in interstate 
commerce at the time of entering and is 
continuously used in interstate commerce 
thereafter. The rule relating to out-of-state 
sellers is amended to make it mandatory 
for such sellers to collect the use tax and 
to make application for certificate of regis- 
tration to collect the use tax.—Tenn. 
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STATE TAX 


ALABAMA 








January 1 








Alcoholic beverage license of wholesalers 
and distributors expires. 

Automobile dealers’ report due. 

Trading stamp report due. 


January 10—— 


Alcoholic beverage report and tax of pub- 
lic service licensees due. 

Alcoholic beverage report of wholesalers 
and distributors due. 

Automobile dealers’ report due. 

Tobacco stamp and use tax report and 
payment due. 

Tobacco wholesalers’ and jobbers’ report 
due. 














January 15—— 


Carriers’, warehouses’ and 
gasoline tax report due. 

Carriers’, warehouses’ and transporters’ 
lubricating oils tax report due. 

Motor carriers’ milage report and tax due. 

Oil and gas conservation tax report and 
payment due. 

Oil and gas production tax report and 
payment due. 


transporters’ 













Third Monday 


Corporation property 
(last day). 





tax return due 


January 20—— 
- Automobile dealers’ report due. 
Carbonic acid gas report and payment 
due. 
Coal and iron ore mining tax report and 
payment due. 
Diesel fuel tax report and payment due. 
Gasoline tax report and payment due. 
Jasper occupation tax return and pay- 
ment due. 
Lubricating oils tax report and payment 
due. 
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CALENDAR 


Motor fuel tax report and payment due, 

Sales tax report and payment due. 

Use tax report and payment due. 
January 30—— 


Forest products severance tax report and 
payment due. 
Sales tax annual report due. 


January 31 
Poll tax due (last day). 








ARIZONA 
January 1 
Motor vehicle registration fee and tax 
due. 


January 5—— 
Alcoholic beverages licensees’ report due. 
January 10—— 
Wholesalers of malt, vinous and spirituous 
liquors report and payment due. 
January 15—— 
Gross income report and payment due. 
Use fuel tax report and payment due. 
January 20—— 
Motor carriers’ report and tax due. 


January 25—— 

Motor vehicle fuel distributors’, whole- 
salers’ and carriers’ report and pay- 
ment due. 

January 30—— 
Gross income tax annual report due. 


ARKANSAS 


January 10—— 


Alcoholic beverages report due. 
Motor fuel carriers’ report due. 
Statement of purchases of natural] re- 
sources. 


January 15—— 
Public utilities’ gross earnings fee first 
installment due. 


January 20—— 


Gross receipts tax report and payment 
due. 
Use fuel tax report and payment due. 








Jan 








R 
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January 25—— 


Motor fuel tax report and payment due. 
Natural resources’ severance tax report 
and payment due. 


January 31 
Motor vehicle registration and fee due. 


CALIFORNIA 


January 1 

Carrier permit renewal fee due. 

City motor carrier of property permit 
expires. ; 

Common carrier distilled spirits tax re- 
port and payment due. 

Gasoline tax report and payment due. 

Motor vehicle registration and fee due. 


January 15—— 


Beer and wine report and tax due. 

Common carriers’ report of alcoholic bev- 
erages imported due. 

Distilled spirits report and tax due. 

Motor carriers of: property for hire report 
and pay gross receipts tax. 

Off-sale general liquor licensees (last day 
for filing quarterly report). 

Use fuel tax report and tax due. 


January 20—— 


Motor carriers’ gross receipts report and 
tax due. 


January 31 


Sales tax report and payment due. 
Use tax report and payment due. 


State Tax Calendar 


COLORADO 
January 1 
Chain store tax due. 
January 5—— 


Alcoholic beverage manufacturers’ report 
due. 
Motor carriers’ tax due. 


January 10—— 
Motor carriers’ report due. 


January 14—— 


Sales tax report and payment due. 
Use tax report and payment due. 


January 15—— 


Coal mine owners’ report due. 
Coal tonnage tax and report due. 


January 25—— 


Diesel fuel tax report and payment due. 
Gasoline tax report and payment due. 


January 31 


Coal mine owners’ annual report due. 


CONNECTICUT 
January 1 
- Gasoline tax due. 


January 15—— 


Gasoline tax report due. 
Gasoline use tax report and payment due. 


January 20—— 


Alcoholic beverage tax return and pay- 
ment due. 


DELAWARE 


January 1 
Railroad tax due. 


First Tuesday 
Franchise tax report due. 


January 15—— 
Filling stations’ gasoline tax report due. 
Manufacturers and importers of alcoholic 
beverages report due. 
January 30—— 
Income tax fourth installment due. 


January 31 


Distributors’ gasoline tax report and pay- 
ment and carriers’ report due. 
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DISTRICT OF COLUMBIA 


January 1 


Corporation report and annual license tax 
due. 














January 10—— 


Licensed manufacturers, wholesalers or 
retailers of alcoholic beverages report 
due. 


Licensed manufacturers and wholesalers 
of beer report due. 


January 15—— 


Beer tax due. 


January 25—— 
Gasoline tax report and payment due. 











FLORIDA 





January 1 

Auto transportation companies’ 
and tax due. 

Motor vehicle renewal of registration due. 


Sleeping and parlor car companies’ report 
and tax due. 


January 10—— 
Agents’ and wholesalers’ cigarette tax 
report due. 
Manufacturers’ and dealers’ alcoholic bev- 
erages report and tax due. 


January 15—— 


Dealers’, importers’ and carriers’ gasoline 
report due. 

Gasoline tax report and payment due. 

Motor vehicle fuel use tax report and 
payment due. 

Transporters’ and carriers’ alcoholic bev- 
erage report due. 


January 25—— 


Oil and gas production tax report and 
payment due. 


report 
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GEORGIA 
























January 1 Januar 
Corporation license tax and report due Alco 
Chai 
January 10—— 
Cigar and cigarette wholesale dealers’ re. J Janua! 
port due. Cig: 
Distilled spirits wholesale dealers’ report re 
due. Un: 
Motor carriers’ report due. d 
January 15—— Januz 
Malt beverage tax report due. Alc 
Ci 
January 20—— ; 
Gasoline tax report and payment due. Fu 
Janu 
IDAHO Ba 
January 1 | 
Chain store tax due. Bz 
January 15—— B 
Beer dealers’, brewers’ and wholesalers’ 
report due. 
Cigarette wholesalers’ drop shipment re- Jani 
port due, D 
Electric power companies’ report and 
tax due. F 
Gasoline tax report and payment due. 
Motor carriers’ gross receipts. tax 
quarterly installment due. Jan 
( 
January 25—— 
Gasoline dealers’ report and payment due, 1 
Use fuel tax report and payment due, an 
ILLINOIS 
January 1 Je 
Motor vehicle registration and fee due. 
January 10—— 
Motor carriers’ mileage tax due. ji 


January 15—— 
Alcoholic beverage tax report due. 
Cigarette tax return due. 

Public utilities’ report and tax due. 

Sales tax report and payment due. 






January 20—— 
Gasoline tax report and payment due. 






January 30—— 
Gasoline transporters’ tax report due. 


ort due. 


lers’ Te. 
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it due. 
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INDIANA 


January 1 
Alcoholic vinous beverage tax due. 
Chain store tax due. 


January 10—— 


Cigarette distributors’ interstate business 
report due. 


Unstamped intangibles report and tax 
due. 
January 15—— 
Alcoholic vinous beverage tax due. 


Cigarette distributors’ drop shipment re- 
port due. 


Fuel use tax report and payment due. 


January 20—— 
Bank and trust companies’ intangibles 
tax report due, 

Bank and trust companies’ 
report and payment due. 
Building and loan associations’ intangibles 

tax report and payment due. 


share tax 


January 25—— 


Distributors’ and carriers’ gasoline tax 
report and payment due. 


Fuel dealers’ use tax report and pay- 
ment due. 


January 31 


Gross income tax report and payment 
due. 


_ Information at source return due. 


Withholding agent’s return of tax with- 
held due. 


IOWA 


January 1 
Motor carriers’ additional tax due. 
Motor vehicle registration fee due. 


January 10—— 


Carriers’ gasoline tax report and tax due. 
Class “A” permittees’ beer tax report and 
payment due. 


January 20—— 


Gasoline tax report and payment due. 
Sales tax report and payment due. 
Use tax report and payment due. 


January 25—— 
Corporation capital stock report due. 
State Tax Calendar 


KANSAS 


January 10—— 
Malt beverage report due. 


January 15—— 


Carriers’ gasoline and fuel use tax report 
due. 


Compensating tax report and payment 
due. 


Motor carriers’ gross ton mileage tax 
report and payment due. 
January 20—— 
Sales tax report and payment due. 
Use fuel report and payment due, 


January 25—— 
Gasoline tax report and payment due. 


KENTUCKY 


January 1 
Motor carriers’ excise tax due. 
Passenger carriers’ annual tax due. 


January 2—— 


Chain store tax report and payment due. 
Stored distilled spirits tax due. 


January 10—— 
Amusement and 
and tax due. 

Cigarette wholesalers’ report due. 

Distilled liquors blenders’ and rectifiers’ 
tax payment due. 

Refiners’ and importers’ gasoline tax re- 
port due. 


entertainment report 


January 15—— 


Alcoholic beverage report due. 

Fuel use tax report and payment due. 

Passenger carriers’ mileage tax due. 

Public utilities’ gross receipts tax report 
and payment due. 
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January 20—— 


Oil production tax report and payment 
due. 














January 30—— 


Life insurance companies’ premiums tax 
return and payment due. 





January 31 


Dealers’ and transporters’ gasoline tax 
report and payment due. 


LOUISIANA 


January 1 
Tobacco wholesalers’ report due. 






















January 10—— 


Importers’ gasoline tax report due. 

Importers” kerosene tax report and pay- 
ment due. 

Importers’ light wine and beer report 
due. 

Importers’ lubricating oils report due. 


January 15—— 
Carriers’ gasoline tax report due. 
Carriers’ kerosene tax report due. 
Carriers’ light wine and beer report due. 
Carriers’ lubricating oils report due. 
Intoxicating liquor manufacturers’ and 
dealers’ report due. 

Soft drink wholesalers’ report due. 
Tobacco wholesalers’ report due. 


January 20—— 

Bank share tax report due. 

Dealers’ gasoline tax report and payment 
due. 

Dealers’ kerosene tax report and payment 
due. 

Dealers’ lubricating oils tax and report 
due. 

















Fuel use tax report and payment due. 

New Orleans sales and use tax report 
and payment due. 

Petroleum solvents report due. 

Sales and use tax report and payment 
due. 

Wholesale dealers’ light wine and beer 

tax report due. 


January 30—— 


Carriers’ quarterly report and payment 
due. 

Gas gathering tax report and payment 
due. 

Natural resources severance tax report 
and payment due. 

Petroleum products report and tax due. 

Public utility and pipe line reports due, 


MAINE 
January 10—— 
Malt beverage manufacturers’ and whole- 
salers’ report due. 


January 15—— 
Use fuel tax report and payment due. 


January 31 
Gasoline tax report and payment due. 
Insurance companies’ premiums tax re- 

port due. 





MARYLAND 
January 10—— 
Admissions tax payment due. 
January 15—— 
Sales and use tax report and payment 
due. 


January 30—— 
Purchasers’ of cargo lots of motor fuel 
report due. 


January 31 
Beer tax report and payment due. 
Gasoline tax report and payment due. 





MASSACHUSETTS 
January 10—— 


Alcoholic beverage excise tax report and 


payment due. 


Meals excise tax report and payment due. 


January 20—— 


Cigarette tax report and payment due. 


January 31 





Motor fuel tax report and payment due. 
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MICHIGAN 


January 5—— 
Carriers’ gasoline statement due. 


January 10—— 


Common and contract carriers’ report 
and fee due. 

Property tax due (last day to pay without 
four per cent collection charge). 


January 15—— , 
Sales tax report and payment due. 
Use tax report and payment due. 


January 20—— 


Distributors’ gasoline tax report and pay- 
ment due. 

Gas and oil severance tax report and pay- 
ment due (last day). 


MINNESOTA 
January 1 


Carriers’ permits expire. 


January 10—— 


Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage report due. 


January 15—— 


Interstate motor carriers’ mileage tax due. 


January 23—— 


Distributors’ gasoline tax report and pay- 
ment due. 

Special use fuel tax report and payment 
due. 


MISSISSIPPI 


January 5—— 
Factories’ report due. 


January 10—— 
Admissions tax report and payment due. 


January 15—— 


Carriers’ gasoline tax report and pay- 
ment due. 

Manufacturers, distributors and whole- 
salers of tobacco report due. 

Retailers, wholesalers and distributors of 
light wine and beer report due. 

Sales tax report and payment due. 

Timber severance tax report and payment 
due. 

Use fuel tax report and payment due. 

Use tax report and payment due. 


State Tax Calendar 


Gasoline distributors’, refiners’, and pro- 
cessors’ report and payment due. 
January 25—— 
Oil severance tax and report due. 


January 30—— 
Oil producers’ and purchasers’ report due. 
Sales tax annual report and payment due. 
January 31 
Chain store tax due (last day). 


MISSOURI 
January 1 
Motor vehicle registration and fee due. 


January 5—— 
Non-intoxicating beer permittees’ report 
due. 
January 10—— 


Oil inspection tax report and payment 
due. 
Receivers of petroleum products report 


due. 
January 15—— 
Alcoholic beverage sales report due. 
Carrier registration fee due (last day). 
January 25—— 
Use fuel tax report and payment due. 


January 31 


Gasoline distributors’ report and payment 
due. 

Soft drinks manufacturers’ report and 
payment due. 


MONTANA 
January 1 
Chain store tax due. 


Moving picture theatre licenses issued 
and tax due. 
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January 15—— 


Brewers, wholesalers and transporters of 
beer report and payment due. 
Carriers’ gasoline tax report due. 
Electric companies’ report and tax due. 
Gasoline tax report and payment due. 
Motor carriers’ additional fee due. 

















January 20—— 
Producers, transporters, dealers and re- 
finers of crude petroleum report due. 


January 30—— 
Cement producers’ and dealers’ tax re- 
port and payment due. 
Coal mine operators’ tax report and pay- 
ment due. 
Oil producers’ license tax report and pay- 
ment due. 
Telegraph and natural gas companies’ tax 
and report due. 


NEBRASKA 





January 1 


Fire marshal tax due. 


January 15—— 


Alcoholic beverage manufacturers’ and 
wholesale distributors’ report due. 

Carriers’ gasoline tax report due. 

Gasoline tax report and payment due. 









January 14— 


Cigarette wholesalers’ license fee delin. 
quent. 


January 15—— 
Carriers’ gasoline tax report due. 


Manufacturers’ and importers’ alcoholic 
beverage report due. 


Transient livestock tax due (last day), 


January 25—— 


Dealers’ gasoline tax report and payment 
due. 


Fuel users’ tax report and payment due. 


January 31 


Foreign surety company tax return and 
payment due. 


Mines’ net proceeds tax report due. 





NEW HAMPSHIRE 


January 10—— 

Manufacturers’ and wholesalers’ alcoholic 
beverages report due; wholesalers’ pay- 
ment due. 

January 15—— 
Use fuel tax report and payment due. 








Ja 









NEVADA 
January 1 
Fire marshal tax due. 
Motor carriers’ license fee due. 
Motor vehicle registration and fee due. 









January 10—— 


















Liquor report by out-of-state vendors 
due. 
January 11 
Toll roads and bridges quarterly tax and 
report due. 


January 31 
Motor fuel report and tax due. 


NEW JERSEY 








Ja 


Ja 





January 10—— 
Bank share tax report due. 


Busses (interstate) report and excise tax 
due. 


Busses (municipal) gross receipts report 
and tax due. 


Jitneys (municipal) gross receipts report 
and tax due. 
January 20—— 


Alcoholic beverage retail consumption 
and retail distribution licensees’ report 
and tax due. 


January 30—— 
Carriers’ gasoline tax report due. 


January 31 


Distributors’ gasoline report and pay- 


ment due. 
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NEW MEXICO 


January 1 
Merchants’ license tax payment due. 


January 15-—— 
Income tax due. 
Occupational gross income tax report 
and payment due. 
Oil and gas conservation report due. 
Severance tax and report due. 
Share tax report due. 


January 20—— 
Electric, gas, water and steam companies’ 
inspection fee due. 
Motor carriers’ report and tax due. 
Pipe line operators’ license tax due. 


January 25—— 


Gasoline tax report and payment due. 
Use or compensation report and payment 
due. 
January 30-—— 


Oil and gas well production tax report 
due. 


NEW YORK 
January 15—— 


Personal income tax fourth installment 
due, 
January 20—— 
Alcoholic beverage tax and report due. 


January 25—— 


New York City conduit companies’ tax 
and report due. 

New York City public utility excise 
return and payment due. 


January 31 


Gasoline tax report’ and payment due. 
Motor vehicle registration fee due (last 
day). 


NORTH CAROLINA 


January 1 


Motor vehicle registration and fee due. 


January 10—— 
Carriers’ gasoline tax report and payment 
due. 
Distributors and bottlers of unfortified 
wines report and payment due. 
Railroads’ alcoholic beverage report due. 


State Tax Calendar 


January 15—— 


Sales tax report and payment due. 
Spirituous liquor tax due. 
Use tax report and payment due. 


January 20—— 


Distributors’ gasoline tax report and pay- 
ment due. 


Use fuel tax report and payment due. 
January 30—— 


Electric light, power, street railway, gas, 
water, sewerage and telephone compa- 
nies’ report and tax due. 

_ Property tax return due. 
January 31 


Bank share tax due (last day). 
Lightning rod dealers’ and manufac- 
turers’ report and payment due. 


NORTH DAKOTA 
January 1 
Motor vehicle registration and fee due. 
Vehicle sales tax due. 


January 10—— 
Cigarette distributors’ report due. 
January 15—— 
Beer tax report and payment due. 
Gasoline tax report and payment due. 
Interstate motor carriers’ tax due. 
January 20—— 


Sales tax report and payment due. 
Use tax report and payment due. 


January 25—— 
Use fuel tax report and payment due. 


OHIO 
January 10—— 
Admissions tax report and payment due. 
Cigarette wholesalers’ report due. 
Class “A” and “B” permittees’ alcoholic 
beverage report due. 
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January 15—— 
Cigarette use tax and report due. 
Use tax report and payment due. 

January 20—— 

Dealers’ gasoline tax report due. 

January 30—— 

Carriers’ gasoline tax report due. 

January 31—— 

Gasoline tax due. 


Sales tax supplemental report and pay- 
ment due. 


. OKLAHOMA 
January 1 

Property tax’ first installment due. 
January 5—— 


Operators’ report of mines other than 
coal due. 


January 10—— 
Airports’ gross receipts report and tax 


due. 

Alcoholic beverage report and payment 
due. 

Cigarette wholesalers’, retailers’. and 
vending machine owners’ report due 

January 15—— 

Carriers’ mileage tax report and payment 

due. 


Dealers’, retailers’ and carriers’ gasoline 
tax report due. 

Sales tax report and payment due. 

Tobacco wholesalers’, jobbers’ and ware- 
housemen’s report due. 


January 20—— 

Carriers’ use fuel tax report due. 

Coal mine operators’ report due. 

Distributors’ gasoline tax report and pay- 
ment due. 

Rural electric cooperatives’ property tax 
return and tax due. 

Use fuel tax report and payment due. 

Use tax report and payment due. 
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January 30—— 


Cotton manufacturers’ 


report and tax 
due. 


January 31—— 
Motor vehicle registration due (last day), 
Oil, gas and mineral gross production 
report and payment due. 


OREGON 





January 1 
Motor vehicle registration and fee due. 
January 10—— 
Oil production tax report and payment 
due. 








January 15—— 


Excise tax fourth installment due. 
Personal income tax fourth installment 
due. 


January 20—— 


Alcoholic beverage tax report and pay- 
ment due. 

Motor carriers’ report and tax due. 

Use fuel tax report and payment due. 


January 25—— 
Gasoline tax report and payment due. 


PENNSYLVANIA 
January 10—— 
Importers of spirituous and_ vinous 


liquors report due. 
Malt beverage report due. 


January 15—— 


Employers’ return of tax withheld at 
the source under the Philadelphia 
income tax due. 

Manufacturers’ alcoholic beverage tax re- 
port and payment due. 


January 31 
Gasoline tax report and payment due. 





RHODE ISLAND 


January 10—— 


Manufacturers’ alcoholic beverage report 
due. 


January 15—— 
Gasoline tax report and payment due. 











January 31 
Gift tax return due. 
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SOUTH CAROLINA 


January 1 ; 
Motor carriers’ tax installment due. 


January 10—— 


Admissions tax report and payment due. 

Alcoholic beverage wholesalers’ report 
and additional tax due. 

Power tax return and payment due (last 
day). 

January 20—— 
Dealers’ fuel oil report due. 
Gasoline tax report and payment due. 


Users of fuel oil tax return and payment 
due. 


January 30-——— 


Insurance companies’ premiums tax re- 
port and semi-annual installment due. 


January 31 
Foreign corporation report due. 


SOUTH DAKOTA 


January 1 
Chain store tax due. 
Express companies’ tax due. 
Fire insurance companies’ premiums tax 
due. 
Motor carriers of passengers tax due. 


January 10—— 


Interstate motor carriers’ report and tax 
due. 


January 15—— 
Alcoholic beverage sales report due. 


Carriers’ and retail airplane fuel vendors’ 
gasoline tax report due. 


Carriers’ use fuel tax report due. 
Dealers’ gasoline tax report due. 


Occupational retail sales tax quarterly 
return and payment due. 


Use fuel tax report and payment due. 
Use tax quarterly return and payment 
due. 
January 20—— 
Passenger mileage tax due. 


January 30-—— 


Mineral products severance tax report 
and payment due. 


January 31 
Dealers’ gasoline tax report due. 
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TENNESSEE 
January 10—— 
Alcoholic beverage report due (last day). 
Barrel tax on beer due. 
Carriers’ gasoline tax report due. 


January 15—— 


Carriers of use fuel report due. 

Collection and adjustment license tax 
report and payment due. 

Users of fuel report due. 

January 20—— 

Distributors’ gasoline tax 
payment due. 

Liquid carbonic acid gas tax due. © 

Oil production tax report and payment 
due. 


Sales and use tax report and payment 
due. 


report and 


TEXAS 
January 1 

Commercial and collection agencies’ tax 
report and payment due. 

Contract carriers’ occupation tax report 
and payment due. 

Public utilities’ tax report and payment 
due. 

Radios, cosmetics and playing cards tax 
report and payment due. 

Sulphur production tax report and pay- 
ment due. . 

Textbook publishers’ tax report and pay- 
ment due. 


January 15—— 


Oleomargarine dealers’ report and tax 
due. 


January 20—— 


Carriers’ motor fuel tax report due. 

Motor fuel tax report and payment due. 

Users of liquefied gases and liquid fuel 
tax report and payment due. 


January 25—— 


Admissions tax report and payment due. 
Carbon black production tax report and 
payment due. 
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Cement distributors’ tax report and pay- 
ment due. 

Natural gas production tax report and 
payment due. 

Prizes and awards of theatres tax report 
and payment due. 


January 30—— 


Oil production tax report and payment 
due. 





January 31 
Bank share tax due. 


UTAH 

January 10—— 

Carriers’ use fuel tax report due. 

Liquor licensee report due. 
January 15—— 

Sales tax return and payment due. 

Use fuel tax report and payment due. 

Use tax return and payment due. 
January 25—— 


Carriers’ gasoline tax report due. 
Distributors’ and retailers’ gasoline tax 
report and payment due. 


VERMONT 


January 10—— 


Alcoholic beverage tax report and pay- 
ment due. 
Property tax installment due, 


January 15—— 


Electric light and power companies’ re- 
port and tax due. 





January 31 
Gasoline tax report and payment due. 


VIRGINIA 
January 1 


Business license tax due. 
January 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
report due. 


Merchants’ license tax report and pay- 
ment due. 


January 15—— 
Motor carrier tax due. 
January 20—— 


Carriers’ gasoline tax report due. 
Use fuel tax report and payment due. 
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January 31—— 
Gasoline tax report and payment due 


: Janua 
Motor carriers’ quarterly road tax and Mo 
report due. 
Janu: 
Alc 
WASHINGTON “ 
January 10—— Ol 
Brewers and manufacturers of malt c 
products report due. Janu 
January 15—— - 
Auto transportation companies’ report Janu 
and payment due. Ce 
Butter substitutes report and payment ) 
due. Fc 
Cigarette wholesalers’ report of drop Re 
shipments due. | 
Gross income tax return and payment} _ 
due. 
Public utilities’ gross operating tax re- 
port and payment due. 


Sales tax report and payment due. 

Use tax report and payment due. 

Wholesalers’ cigarette drop shipment re- 
port due. 


January 20—— 





an 
Use fuel tax report and payment due. ~ 
January 25—— 
Carriers’ gasoline tax report due. 
Gasoline tax report and payment due. 
Jar 
I 
WEST VIRGINIA 
January 1 
Alcoholic beverage (except beer) license 
fee due. 


Chain store tax due. 


January 10—— 


Alcoholic beverage tax report and pay- 
ment due. 


January 15—— 


Cigarette use tax report and payment 
due. 
Sales tax report and payment due. 


January 20—— 
Public utilities’ additional fee due. 


January 30—— 


Gasoline tax report and payment due. 

Occupational gross income tax annual 
report due. 

Sales tax annual report and payment due. 
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WISCONSIN 
January 1 
Motor carriers’ flat tax due. 


January 10— 
Alcoholic beverage tax report due. 
Cigarette wholesalers’ and manufacturers’ 
report due. 
Oleomargarine tax report and payment 
due. 


January 20—— 
Gasoline tax report and payment due. 


January 31 
Common and contract motor carriers’ 
report due. 
Forest crop land acreage share tax due. 


Real property tax semi-annual install- 
ment due. 


L 


January 1 
Effective date of new withholding cer- 


tificates filed on or before previous 
December 1. 





January 10—— 


Employers who withheld more than $100 
in income tax from wages during the 


previous month pay amounts withheld 
to authorized depositary. 


January 15—— 


Return of stamp account by brokers, 
dealers in securities, etc., due for Octo- 
ber. Form 828. 

Due date, by general extension, of returns 
for year ending July 31 in the case of: 
(1) foreign partnerships; (2) foreign 
corporations which maintain an office 
or place of business in the United 
States; (3) domestic corporations which 
transact their business and keep their 
records and books of account abroad; 
(4) domestic corporations whose prin- 
cipal income is from sources within the 
possessions of the United States; and 
(5) American citizens residing or travel- 
ing abroad, including persons in the 
military or naval service on duty out- 
side the United States. Forms: (1), 
Form 1065; (2)-(4), Forms 1120 and 
1121; (5), Form 1040. 

Due date, by general extension, of non- 
taxable returns for fiscal year ending 
August 31, in the case of fiduciaries for 
estates and trusts, but not returns of 
beneficiaries or other distributees of 
such estates or trusts. 


State Tax Calendar 


WYOMING 


January 1 
Motor vehicle registration and fee due. 


January 10—— 
Carriers’ gasoline tax report due. 


January 15—— 
Dealers’ gasoline tax report due, 
Motor carriers’ tax and report due. 
Sales tax report and payment due. 
Use tax report and payment due. 
Wholesalers’ gasoline tax report and pay- 
ment due. 


January 31 
Coal miners’ report due. 


FEDERAL TAX CALENDAR 


Monthly information return of stock- 
holders and of officers and directors of 
foreign personal holding companies due 
for December. Form 957. 


Due date for delivery to local collector of 
internal revenue, by stamp depositaries 
of the United States, of requisitions for 
all stamps purchased during the preced- 
ing month, with statement showing 
stamps on hand at beginning and end 
of such month and stamps sold during 
that month. Payment also due for pro- 
ceeds of sales of stamps sold during 
preceding month. 


Final payment on 1947 estimated income 
tax of calendar-year individuals other 
than farmers and non-resident aliens 
not subject to withholding. Complete 
payment by farmers and others required 
to make declarations on 1947 income 
tax for the first time. Opportunity 
to file final 1947 return instead of amend- 
ing estimate. 


January 31 
Returns for excise taxes due for preced- 


ing month. Forms 726, 727, 728, 728(a), 
729, 932. 


Employer furnishes employee a withhold- 
ing statement (W-2) of the amount 
of income tax withheld in 1947. 

Last quarterly return by employers of 


amounts withheld at the source during 
1947. 
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New York Tax Cases 


CCH New York Tax Cases. Volumes 1 
and 2. Commerce Clearing House, Inc., 214 
North Michigan Avenue, Chicago 1, Illinois. 
1947. 716 pages. $9. 


These two volumes, bound as one, report 
the full official texts of leading decisions, by 
federal and state courts, relating to state and 
local taxation in New York, and combine 
the cases of current interest contained in the 
booklet NEw York TAx CasEs—1903-1936, 
cited as “1 NY Tax CAsEs,” and those from 
the sixteenth edition of the CCH New York 
Tax Reports, cited as “2 NY Tax CAsEs.” 
More complete coverage is given by includ- 
ing estate tax, property tax, mortgage tax 
and stock transfer tax cases for the period 
between 1903 and 1936. Also represented 
are important New York City excise tax 
cases, from 1934 to date. 

The more than three hundred cases se- 
lected here are accompanied by complete 
and careful headnotes, indexed by subject, 
and organized, chronologically, under the 
various articles and sections of the tax law. 
Dissents and dissenting and concurring 
opinions are noted and, in the cases for 
recent years, reproduced. 

The opinions reported also appear as an- 
notations in the CCH New Yorx Tax RE- 
PORTS, where detailed current treatment of 
each tax may be found. 


Farmers’ Tax Problems 


1948 Farmers Income Tax. Samuel M. 
Monatt. Commerce Clearing House, Inc., 
214 North Michigan Avenue, Chicago 1, 
Illinois. 1947. 172 pages. $3. 


In 1946, over half of the six million farm- 
ers in the United States paid income taxes 
estimated at a total of over $600 million. 
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Samuel M. Monatt, a certified public ac- 
countant in Illinois, New York and Pennsyl- 
vania, has drawn from his personal experience 
in operating a farm, as well as from his wide 
professional experience in serving farmers, 
to prepare a guide for the tax men who must 
cope with the problems of this increasingly 
important group of taxpayers. The book 
examines the subject in detail, and has the 
additional value of numerous examples, 
filled-in forms and time-saving check lists 


Manvfacturers’ Taxes in South 


Southern Manufacturers’ Tax Bill. 
W. Martin and Others. 
tucky, Lexington, 
pages. 

Throughout the South, state and local tax 
bills of manufacturers are low as compared 
with those imposed on other kinds of busi- 
ness. The differences in the situations of 
the various states are minor. This double 
finding is clearly disclosed in this bulletin 
of the Bureau of Business Research of the 
University of Kentucky, which reports eight 
addresses on the taxation of manufacturing 
in eight states, presented at a 1946 confer- 
ence under the joint sponsorship of the 
Universities of Kentucky and Alabama and 
the Southern Regional Committee. 


James 
University of Ken- 
Kentucky. 1947. 8&8 


The tax differentials between Southern 
states or between these and the remainder 
of the country do not affect the rate of in- 
dustrial growth appreciably. The total tax 
load—especially the federal tax load—is not, 
however, a negligible factor; it may, indeed, 
be a significant impediment to manufacturing 
development. The eviderice presented in 
this book indicates that the unequal, and 
sometimes erratic, application of taxes is 
often a more serious hindrance to manufac- 
turing than is the general level of taxes or 
the particular tax plan adopted. 
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1947 . 
ANNUAL INDEX 


Each article appearing in TAXES during 1947 is indexed below accord- 
ing to title and author (or authors). In addition, most of the articles have 
been listed under some general subject headings. 


A 


Accelerated Depreciation, by Paul D. Seg- 
hers. July, p. 645. 


Accounting 

Accounting Methods for Income Tax 
Purposes. Sept., p. 816. 

Confusion in 24 (c). Feb., p. 152. 

How To Tie in a Corporation’s Tax 
Return. Feb., p. 135. 

Installment Basis for Dealers in Per- 
sonal Property, The. March, p. 223. 


Accounting Methods for Income Tax Pur- 
poses, by William Margulies. Sept., p. 816. 

Additional Compensation. March, p. 244. 

Advantageous Tax Positions in Securities 
Transactions, by Michael D. Bachrach. 
Aug., p. 720. 

Airline Taxation. April, p. 302. 

Albus, Frank J.—Procedure and Trial Be- 
fore the Tax Court. Apr., p. 337. 

Alexandre, Maurice—A Summary of the 
Treasury’s Study on Integration and 
Correlation. Nov., p. 955. 

Allocation Theory in Family Partnership 
Cases, The, by William F. Robinson. 
Nov., p. 963. 

Analysis of California Estates, An, by M. 
N. Friedland. Sept., p. 781. 

Anticipatory Replacements, by Alfred Kap- 
lan. Oct., p. 895. 

Are Your Dividends Tax Free? by E. 
Edward Stephens. Apr., p. 332. 

Argentina 
How Argentina Taxes Corporations. Dec., 

p. 1092. 

Arm’s Length Transactions and Section 45, 

by Robert S. Holzman. May, p. 389. 


Annual Index 


Assessing Inventories. Jan., p. 74. 


Averaging Constructive Base Period In- 
come, by Bert L. Klooster. Jan., p. 37. 


B 


Bachrach, Michael D. 
Advantageous Tax Positions in Securi- 
ties Transactions. Aug., p. 720. 
Revenue Revision. Feb., p. 138. 
Bad Debts 
Income Tax Problems in Connection 
with Bad Debts. Sept., p. 835. 
Installment Sellers. March, p. 227. 
Bankruptcy 
Taxes in Bankruptcy Proceedings. Jan., 
p. 5 
Base Period Income 
Averaging Constructive Base Period 
Income. Jan. p. 37. 
Basis for Gain or Loss of Contracts 
Tax Aspects of the Sale or Exchange 
of Contracts. Jan., p. 31. 


Beck, David, and Gutkin, Sidney A. 
Jurisdiction in Excess Profits Tax Ab- 
normality Cases. Sept., p. 822. 
Restrictive Stock Agreements and Es- 
tate Tax Minimization. May, p. 413. 


Benson, Jesse Guy—How Argentina Taxes 
Corporations. Dec., p. 1092. 


' Berguido, Carlos Jr.—Rental Property as 


“Business” Property. Feb., p. 112. 


Berman, Jesse D.—The Chain Store Tax: 
A Study of Its Nature and Effects. 
July, p. 627. 


BIR Training School, The, by Larston 
D. Parrar. Mar., p: 232. 











Blakey, Roy G.—Tax Problems of the 
National Government. Apr., p. 320. 

Bock, Russell S—Tax Problems of Small 
Business. Feb., p. 142. 

Bonus Complications and Calculations, by 
Philip Galitzer. Mar., p. 244. 

Boxleitner, Louis A—A New Approach in 
the Valuation of Corporate Good Will. 
Oct., p. 876. 

Brabson, George D.—New Sources of In- 
come for Municipalities. June, p. 499. 
Braunfeld, Fritz L—Subject to a Mort- 

gage”—Part III. Feb., p. 155. 
Britain 
Britain Balances Her Budget. June, p. 507. 
How United States Companies Are Taxed 
by Britain. Nov., p. 981. 
Britain Balances Her Budget, by Gordon 


Cummings. June, p. 507. 
Brown, Atwell J.—Mortgagee’s Tax Lia- 
bility. Dec., p. 1085. 


Brunner, Maurice T.—Donor’s Income Tax 

Liability as Subjecting Him to Subsequent 
Gift Tax. Sept., p. 813. 

Business Purpose Doctrine, The, by George 
Lourie. Sept., p. 800. 

Buy-Sell Agreements Again Limelighted, by 
Samuel J. Foosaner. Dec., p. 1101. 


Cc 


Capital Gains and Losses 
Contracts. Jan., p. 31. 
Corporate Transactions, April, p. 326. 
Real Property. Feb., p. 112; May, p. 441; 
June, p. 513; Dec., p. 1085. 
Stocks, June, p. 555; Aug., p. 720. 
Carroll, Mitchell B.—Third Tax Conven- 
tion with France. Mar., p. 208. 
Case Analysis 
Critique of the Fairfield Steamship 
Case, A. July, p. 612. 
Important Income Tax Decisions and 
Rulings in 1946. Feb., p. 118. 
National Grinding Wheel Case Threat- 
ens Relief Claims. Oct., p. 919. 
The Surviving Husband and the Wiener 
Case. Jan., p. 64. 
Voluntary Disclosures in Tax Fraud 
and Evasion Cases. Apr., p. 293. 


Chain Store Tax, The: A Study of Its Nature 
and Effects, by Jesse D. Berman. 
p. 627. 

Change of Domicile, by George E. Ray and 
Oliver W. Hammonds. 


July, 


Oct., p. 891. 
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Chapman, Alger B.—Taxation and Finance 
in New York State. Dec., p. 1059. 
Check List for Lessors and Lessees, by 
J. K. Lasser. Mar., p. 240. 
Cleary, George E.—Protecting the Family 
Through Estate Planning. June, p. 543. 
Community Property 
Analysis of California Estates, An, 
Sept., p. 781. 
Change of Domicile. Oct., p. 891. 
Community Property Gold Brick, The. 
Nov., p. 973. 
Michigan’s Community Property Tax 
Problems. Sept., p. 773. 
Surviving Husband and the Wiener 
Case, The. Jan., p. 64. 
Widow’s Basis and the Wiener Case, 
The. Feb., p. 130. 

Community Property Gold Brick, The, by 
Frank E. Seidman. Nov., p. 973. 
Confusion in 24 (c), by Alfred Kaplan. 

Feb., p. 152. 
Contracts—Capital Gains 
Tax Aspects of the Sale or Exchange of 
Contracts, Jan., p. 31. 
Controtled Taxpayers. May, p. 389. 
Courts 
Integration of the Tax Court into the 
Federal Judicial System. May, p. 445. 
Procedure and Trial Before the Tax 
Court. Apr., p. 337. 
Cowan, Alvin R.—Tax Aspects of the Sale 
or Exchange of Contracts. Jan., p. 31. 
Critique of the Fairfield Steamship Case, 
A, by Meyer Kurz. July, p. 612. 
Crown, Leo W.—Essentially Equivalent to 
the Distribution of a Taxable Dividend. 
Feb., p. 146. 
Cummings, Gordon—Britain Balances Her 
Budget. June, p. 507. 
Cutler, Arnold R., and Lourie, George B.— 
Deferred Compensation Agreements, Dec., 


p. 1076. 


D 


Dane, John Jr.—Tenancies—Joint, in Com- 
mon and by the Entirety. July, p. 634. 

Declining Balance Depreciation, by Gerhard 
J. Mayer. Feb., p. 162. 

Deferred Compensation Agreements, by 
George B. Lourie and Arnold R. Cutler. 
Dec., p. 1076. 

Dekoven, Maurice—Pension Plans for Un- 
incorporated Businesses. July, p. 623. 
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Depletion of Net Profit Payments, The, by 
Arnold Levy and Jerome H. Simonds. 
July, p. 615. 

Depreciation 

Declining Balance Depreciation. 
p. 162. 
Depreciation of Contracts 
Tax Aspects of the Sale or Exchange 
of Contracts. Jan., p. 31. 

Dividend, The, by Victor R. Wolder and 
Stanley Wolder. Oct., p. 911. 

Dividends. April, p. 332. 

Divisibility of Property for Purposes of De- 
pletion, by Arnold Levy and Jerome 
H. Simonds. Dec., p. 1063. 

Donor’s Income Tax Liability as Subjecting 
Him to Subsequent Gift Tax, by Maurice 
T. Brunner. Sept., p. 813. 


Feb., 


E 


Earning Capacity Valued 
The Preparation of Valuation Cases. 
Jan., p. 53. 

Edelmann, Chester M.—Important Income 
Tax Decisions and Rulings in 1946. 
Feb., p. 118. 

Ellis, Herman—Valuation of Inventories 
for Tax Purposes. Jan., p. 74. 

Employee Benefit Plans 

Payments to Widows of Deceased Em- 
ployees. Aug., p. 711. 

Pension Plans for Unincorporated 
Businesses. July, p. 623. 
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